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Or the quality of the matter contained in this book, we 
leave those who may consult it—either for the purposes of 
criticism or instruction—to determine for themselves. They 
can judge better than we. At least, the judgment each may 
form will probably be more satisfactory to himself than would 
our judgment. As to the guantity of matter, we take leave to 
state, that the first edition consisted of 394 pages, of which the 
text, that is, the code of procedure, supplementary act, and 
rules of court, occupied 143 pages, and the notes 251 pages. 
In the present edition, the text occupies 143 pages, and the — 
notes 447 pages. As some of the notes to the first edition are 
not re-produced in this—being rendered unnecessary by reason 
of subsequent legislation, rales, or decisions—and as for like 
reasons some of the notes to the first edition are abridged, we 
are within the truth when we assert that the present edition 
contains 250 pages of new matter. This new matter is in the 
small sized type, and one page in the small sized type contains 
nearly double the amount of matter comprised in a page of the 
text. 

We will add that many errors, both literal and in matters 


ve PREFACE. 


of substance, which appeared in the first edition, are corrected 
in this; also, that an entirely new and very full index has been 
prepared for this edition. 

Our thanks are due to D. B. Eaton and D.'W. Beadle, 
Esquires, of this city, for suggestions of which we have availed 
ourselves ; also, to the Honorable Mr. Justice Selden, for a 
copy of his opinion, in the case of Dows vs. Hotchkiss. 

New York, Oct. 1852. 
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INTRODUCTION. 


Tae statute known as “The Code of Procedure,” was 
passed April 12, 1848, and went into operation July 1, 1848. 
It contained 391 sections, and continued in operation in the 
form as passed, until the 1st of May, 1849, and was during that 
period known, and has ever since been generally known and 
distinguished as “ The Code of 1848.” 

The code of procedure (with some few exceptions), applied 
only to actions commenced after it took effect; but by an act 
passed April 12, 1848 (Zawe of 1848, p. 566), amended by an 
act passed April 11, 1849 (Laws of 1849, p. 705), certain sec- 
tions of the code of procedure were applied to actions at law and 
suits in equity then pending, and provision was made for the de- 
termination of suits then existing, and for holding courts in the 
first judicial district. In the latter respect it was amended by 
laws of 1852, p. 591. This act is known as the supplement to 
the code, and as the “supplementary act.” Actions and suits 
which were pending on July 1st, 1848, have since that day 
been known and designated as “‘ existing suits,” and the sections 
of the code which the “supplementary act” applied to such 
suits are: Sections 72, 121, 169 to 176, both inclusive, 315, 
388, 292 to 302, both inclusive, 323 to 331, both inclusive, 
333 to 347, both inclusive, 351 to 371, both inclusive, 390 to 
399, both inclusive, 402, 406 to 415, both inclusive, 417, and 
418. 

On April 11, 1849, an act was passed amending “ the Code 
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1852. Other amendments to the provisions contained in the 
code of procedure have in effect, but not expressly, been made 
by other enactments, namely : 

To section 9 by laws of 1852, p. 471. 

To section 10 by laws of 1848, p. 282; laws of 1849, p. 27; 
i. 117; 1. 150; i. 485; laws of 1850, p.9; 4b. 20; laws 
of 1851, p. 308. 

To section 11 by laws of 1850 p. 148. 

To sections 18 and 16 by laws of 1849, p. 484, and laws of 
1850, p. 45. 

To section 18 by laws of 1849, p. 117. 

To section 21 by laws of 1852, p. 591. 

To section 23 by laws of 1850, p. 9; 1b. 20. 

To section 27 by laws of 1849, p. 27. 

To sections 29 and 30 by laws of 1849, p. 292, and laws of 
1851, p. 22. 

To section 81 by laws of 1849, p. 111; and laws of 1851, p. 
892; 2b. 825; 2b. 906. 

To section 83 by laws of 1848, p. 34; 2b. 92; ¢b. 481; 2. 
490; 4b. 497; laws of 1849, p.165; 2B. 168; ¢.170; 2b. 186; 
2.435; 2b. 487 ; laws of 1850, p. 208; 45. 148; laws of 1851, 
p- 8; 2b. 907 ; laws of 1852, p. 39. 

To section 45 by laws of 1852, p. 39. 

To section 65 by laws of 1852, p. 647. 

To section 66 by laws of 1852, p. 471; 2b. 51; laws of 1851, 

pp. 271, 870, 957. 

To section 67 by laws of 1849, p. 23. 

Sections 471 and 472 of the code of procedure, expressly 
limit the application of the code to certain statutory provi- 
sions. These are enumerated in a note to section 471, on page 
444, post. In addition to these, it has been held that the code 
of procedure has not repealed the provisions of law, existing 
when that act took effect :— 

As to the mode of commencing actions in justices’ courts 


Pp. 48, post ; 
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Section 46 of Judiciary act of 1847, p. 108, post ; 

Section 31lof “ « “<p. 377, post ; 

As to amendments, pp. 188, 194, post ; 

As to proceedings for contempts, pp. 201, 354, 444. post > 

As to injunctions, not materially, p. 226, post ; 

As to attachments, p. 337, post ; 

As to double costs ¢ p. 338, post ; 

As to attachments against foreign corporations, p. 244, post; 

As to costs on partition, p. 342, post ; 

As to attorney buying causes of action to sue thereon, p. 
337, post ; 

As to champerty and maintenance, pp. 338, post ; 

As to collecting costs on a motion, p. 354, post. 

It has also been held that the code of procedure has re- 
pealed the provisions of law, existing when that act took effect : 

As to appeals, given by sections 5 and 10 of the judiciary 
act, p. 24, post ; 

As to terme, p: 30, post ; 

As to county courts, p. 36, post ; 

As to courts of justices of the peace, p. 47, post ; 

As to times for commencing actions, p. 68, post ; 

As to exceptions for impertinence, &c., p. 154, post ; 

AAs to review of judgments in justices courts, p. 377, post ; 

As to costs, p. 337, post ; 

As to double costs ? p. 338, post. 

It will be observed that some of the sections in this edition 
of the code of procedure, are twice numbered, as thus: 13S, 
[116.] while other sections are only once numbered, also that 
some sections are preceded with the words and figures (amend- 
ed 1849), or (amended 1849-1851,) &c., while others have no 
such prefix, and further that some sections have the words 
“ Hzvisting suits” prefixed and others have not. 

The reason for these prefixes or the omission of them, is to 
give the reader at a glance the history of each section, as 
thus :— 
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When a section is only once numbered as § 227, it indicates 
that it is one of the sections added in 1849. 

When a section is twice numbered, as § 848 [297.] it indi- 
cates: 1. That the section is one of those which existed in the 
code of 1848, and that in that code it was numbered as within 
the brackets, [ J. 

When the words “ Heisting suits” are prefixed to asection, 
they indicate that the section is one of those which the provisions 
of the supplementary act apply to suits pending on July 1, 
1848, 

When the word and figures (Amended 1849), or as the case 
may be, are prefixed, they signify that the section was amended 
in the year or years which the figures indicate. 

Those disposed to cavil at the repeated amendments to the 
code, should reflect on these words of Sir James Mackintosh : 
“There is but one way of forming a civil code, either consistent 
with common sense, or that ever has been practised in any 
country, namely, that of gradually building up the law in pro- 
Portion as the facts arise which it is toregulate.” (Discourse 
on the Study of the Laws of Nature and of Nations.) For, as 
says Chief Justice Gibson, (8 Ser. and Raw. 378) “ A system 
complete in all its parts could not be struck out at a single heat 
by the most able iawgiver that ever lived.” 
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THE 


CODE OF PROCEDURE, 


AS AMENDED, READS AS FOLLOWS. 


[The figures within brackets, placed after the number of the section, are the num- 
ber of the corresponding section in the code of 1848; but the number thus placed is 
not intended to indicate that the language of the sections is identical.] 


AN ACT 


To amend the act entitled “ An act to simplify and abridge the 
practice, pleadings, and proceedings of the courts of this 
State,” passed April 12, 1848. 

Passed April 11, 1849. 


The act entitled “An act to simplify and abridge the 
practice, pleadings, and proceedings of the courts of this State,” 
passed April 12, 1848, is hereby amended so as to read as 
follows : 


AN ACT 


To simplify and abridge the practice, pleadings, and proceed- 
ings of the courts of this State. 


Wnheezas, it is expedient, that the present forms of actions 
and pleadings in cases at common law should be abolished, 
2 
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A creditor's suit is undoubtedly an action within this definition. Quick v. Keeler, 
2Sandf.S.C.R., 231. Butin Dunham v. Nicholson, ib., 636, this dictum was qual- 
ified ; and it te there aaid, ‘Though it (a creditor's suit) assumes the form of an action, 
it in really proceeding to carry out an existing judgment.” ‘The proceeding to obtain 
adiscovery of books, meee action, per Sill, J., in Follett v. Weed, 3 Pr. R., 


coding for F partition of land is clearly an action, per Harris, J., in Beckus 
Stillwell, 3 He R318; 1 Cade Hop, 10; aod per Gridey, dais ‘Myere v. Rae- 
beck, 2 Code Rep,, 13; 4 Pr. R,, 83. Myers v. Borland, ib. But, per Barculo, J., 
the proceedings in question have never been deomed, treated, or called a legal action, 
visors in their notes say, they resemble more “a bill in equity than an action 
“ lam,” which clearly impos that they are neither. Traver v. Trever, 3 Fr. Re 
1, 353. 


§ 3. [3.] Special proceeding—Every other remedy is a spe- 
cial proceeding. 

tard 32 Donte. Ferner 4 BE By 1b, 108 and the procening to oer dam 
ages on the laying out of plank roads under chapter 210 of the laws of 1847, is most 
undoubtedly what under the code is denominated a ‘special proceeding,” per F Maron, 
di be ne Fort Plain and Cooperstown Plank Road Co. Ex parte Ransom, 3 Code 

§ 4. [4.] Division of actions.—Actions are of two kinds: 

1. Civil; 

2. Criminal. 

§ 5. [5.] (Amended 1849.) Criminal action —A criminal 
action is prosecuted by the people of the State, as a party, 
against a person charged with a public offence, for the punish- 
ment thereof. 








Of course, this section does not mean that a criminal action is prosecuted against 
a person for the punishment of the offence, but it certainly says 80. Stoughton's 
Review, p. 8. 


§ 6. [6.] Civil action.—Every other is a civil action. 

§ 7. [7.] Remedies not merged.—Where the violation of a 
right admits of both a civil and criminal remedy, the right to 
prosecute the one is not merged in the other. 

‘Taken substantially from 2 R. 8., 390-2. 


§ 8. [8.] (Amended 1849.) Division of act—This act is 
divided into two parts: 

The first relates to the courts of justice and their juris- 
diction; 

The second relates to civil actions commenced in the courts 
of this State after the 1st day of July, 1848, except when other- 
wise provided therein, and is distributed into fifteen titles. 
The first four relate to actions in all the courts of the State; and 
the others, to actions in the supreme court, in the county courts, 
in the superior court of the city of New York, in the court of 
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common pleas for the city and county of New York, in the 
mayors’ courts of cities, and in the recorders’ courts of cities, 
and to appeals to the court of appeals, to the supreme court, to 
the county courts, and to the superior court of the city of New 
York. 


‘This section limits the provisions of the code to Proceedings i in suits commenced 
after the code took effect. Merritt v. Wing, 4 Pr. R., 14. Clark v. Crandall, 4 
Pr. Rs; 2 Code Rep., 70. ‘Truscott v. King, 4 Pr.R., 173. Thompeon v. 
Blane! Pr. R, 960. Doty v. Brown, 4 Pr. R., 429. The superior court, 
however, proceeding on the principle that an appeal is tn eome Tespects a new action, 
have held, contrary to the decisions in the supreme court, that in a suit commenced 
before the code took effect, in which an appeal is brought after the code took effect, 
this section extends the provisions of the code to the proceedings and costs on such 
appeal. Kanouse v. Martin, 9 Sandf. 8: C-R.» 789, 7415 3 Code Rep, 208,, la 

seere of Clayton v. Beedle, 1 Bard. 8. C. R., 11, Allen, J., following the dicta 
of Jowett and Cowen, JJ., in McDonald v. New York City Savings’ Benk, 2 How. 
Pr. R, 35, and Moore v. Cooley, 2 Hill, 412, held, that a writ of error was not asait 
er action. 
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PART I. 


OF THE COURTS OF JUSTICE AND THEIR JURISDICTION. 


TITLE L Or rar Counts in cwerat. 
II. Or tar Covat or Arrzats. 
TIL Or tax Surazwe Covar; Ciacurr Covars; axp Courts or Oren 
axp TERMINER, 
IV. Or tux County Courta 
V. Or rar Surgarox Count, axp Court or Common Pras ix THE Citr 
or New Yonx, ano Tae Mayors’ anp Recoapens’ Courts 1x 
oraer Crzs. 
VI. Or rar Counts or Justices or Tar Peace. 
VIE. Or Justices anp orugn Inrexion Counts IN cities. 


TITLE I. 
Of the Courts in general. 


Section 9. The several courts. 
10. Their jurisdiction. 


§ 9. [9.] (Amended 1849.) Zhe several courts—The 
following are the courts of justice of this State. 
1. The court for trial of impeachments. 
2. The court of appeals. 
3. The supreme court. 
4. The circuit courts. 
5. The courts of oyer and terminer. 
6. The county courts. 
4. The courts of sessions. 
8. The court8 of special sessions. 
9. The surrogates’ courts. 
10. The courts of justices of the peace. 
11. The superior court of the city of New York. 
12. The court of common pleas for the city and county of 
New York. 
13. The mayors’ courts of cities. 
14. The recorders’ courts of cities. 
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time of its commencement, subject to the right of the supreme 
court upon special motion for good cause shown, to remove any 
such action to the supreme court before trial. 

2. The exclusive power to review, in the first instance, a 
judgment rendered in a civil action by a justice’s court in the 
county, or by a justice’s court in cities, and to affirm, reverse, 
or modify such judgment. 

3. The foreclosure or satisfaction of a mortgage, and the sale 
of mortgaged premises situated within the county, and the col- 

lection of any deficiency on the mortgage, remaining unpaid 
after the sale of the mortgaged premises. 

4. The partition of real property situated within the county. 

5. The admeasurement of dower in land situated within the 
county. 

6. The sale, mortgage, or other disposition of the real pro- 
perty, situated within the county, of an infant or a person of un- 
sound mind. 

7. To compel the specific performance by an infant heir, 
or other person, of a contract made by a party who shall have 
died before the performance thereof. 

8. The care and custody of the person and estate of a luna- 
tic or person of unsound mind, or an habitual drunkard, 
residing within the county. 

9. The mortgage or sale of the real property, situated within 
the county, of a religious corporation, and the disposition of 
the proceeds thereof. 

10. To exercise the power and authority heretofore vested 
in such courts of common pleas, over judgments rendered by 
justices of the peace, transcripts of which have been filed in 
the offices of the county clerks in such counties. 

11. To exercise all the powers and jurisdiction conferred by 
statute upon the late courts of common pleas of the county, 
or the judges, or any judge thereof, respecting ferries ; fisheries ; 
turnpike roads; wrecks; physicians; habitual drunkards ; im- 
prisoned, insolvent, absent, concealed, or non-resident debtors ; 
jail liberties ; the removal of occupants from State lands; the 
laying out of railroads through Indian lands; and upon appeal 
from the determination of commissioners of highways; and all 
other powers and jurisdiction conferred, by statute which has 
not been repealed, on the late court of common pleas of the 
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of issues of law or fact, and as many more as the county judge 
shall appoint, shall be held in each year at the places in the 
counties respectively designated by statute for holding county 
or circuit courts, on such days as the county judge shall from 
time to time appoint, and may continue as long as the court 
deem necessary. 

Notice of such appointment shall be published in the State 
paper at least four weeks before any such term, and also, in a 
newspaper, if any, printed in the county; so many of such 
terms as the county judge shall designate for that purpose, in 
such notice, may be held for the trial of issues of law, and hear- 
ing and decision of motions, and other proceedings at which no 
jury shall be required to attend. 


‘A doubt is said to exist as to the right of the court of sessions to sit at the same 
time with the general terms of the county courts. See judiciary act (Laws of 1847, 
p. 332,045). It is provided by statute, that the court of sessions of theicity and 
‘county of Albany, may be held at the times and places at which the general terms 
of the county courts are by law appointed to be helh, and may continue as long as 
the court deem necessary. (Laws of 1849, p. 111, cap. 76, and see Laws of 1851, 
pp 906, 825, 822.) 


§ 32. [86, 37, 88.] (Amended 1849.) Jurors.—Jurors for 
the county courts and courts of sessions, shall be drawn from 
the jury box of the county, and summoned in the same manner 
as for the trial of issues at a circuit court. 


‘The rules of the supreme court are applicable to county courts. 
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the same powers in respect to every such suit, and any proceed- 
ings therein, as the supreme court might have exercised, if the 
suit had remained in that court. ~ 2 

§ 49. Hearing of transferred suits —It shall be the special 
duty of the three justices to be elected under the provisions of 
this title, and of their successors, to devote their time and 
labors, for the term of two years from the first of May, one 
thousand eight hundred and forty-nine, to the hearing and de- 
termination of the suits transferred from the supreme court; 
and for that purpose they, or any two of them, shall hold a gen- 
eral term of the said superior court, of at least two weeks in du- 
ration, in each month of the year except the month of August. 


‘This seotion [49] has been repealed, [Laws of 1851, p. 8,] and no section has 
been substituted. 


§ 50. Appeal.—Appeals from the judgments of the superior 
court in such suits, may be taken to the court of appeals, in the 
same manner as from the judgments of the superior court in 
actions originally commenced therein. 

§ 51. Section applied—tThe provisions of section twenty- 
eight of this act, shall apply to the said superior court. 


TITLE VI. 


Of the Courts of Justices of the Peace.* 


Srction 52. Repeal of existing provisions. 

53. Jurisdiction, 

54. No jurisdiction in certain cases. 

55. Answer of title. 

56. Undertaking. 

57. Suit discontinued. 

58. If undertaking not given. 

59. The same, 

60. New action. 

61. Costs. 

62. Answer of title to one, cause of action. 
63. Docketing judgments. 

Rules. 


§ 52. [45.] (Amended 1849.) Jeepeal of existing provisions.— 
The provisions contained in sections two, three, and four, of 





© The codifiers in reporting this title, observed, that it was “intended to make 
much alterations only in the justices’ courte’ acts aa are rendered necessary by dis- 
pensing with the forms of action, by abolishing actions upon judgments, and by intro- 









































60 JUSTICES’ COURTS IN CITIES. [§ 65. 


on this point. Smith or Swift v. Falcener, 1 Code Rep. 120; 2 Sand. 8. C.R., 640. 
Muscott v. Miller, 1 Code Rep, 123. Everitt v. Liek, ib. 71. The plaintiff cannot 
take jadgment for more than the amount mentioned in the sammons. Partridge v. 
Gould, 1 Code Rep , 85 ; and 2 Sand. 8. C. R., 227, sub. nom. Partridge v. Thayer. 
‘The court of common pleas for the city and county of New-York held, that where 
in a justice’s court a defendant appears and pats in an answer, the provisions of 
section 168 apply, and therefore where a defendant appeared and put in an avswer 
of payment and set-off, held, that the plaintiff's demand was thereby admitted and 
did not require to be proved. Young v. Moore, 2 Code Rep. 243. See note to rule 
2 of this section. DeCourcy v. Spalding, 3 Cote Rep., 16. 

to rule 11—The amendment to this role is the omission at the end of these 
words : “ be fixed by the court ; but no amendment shall be allowed after a witness is 
sworn on a trial, when an adjournment thereby will be made necessary.” Justices’ 
courts possess the same power as to amendments as courts of record. Fulton v. 
Heaton, 1 Barb. 8. C. R., 552, and see section 173 of this code. 

Note to rule 13.—An attorney at law may issve an execution to enforce the 
collection of a judgment rendered by & justice of the peace, in cases where a 
transcript has been filed and judgment docketed in the county clerk’s office. Simkine 
v. Page, 1 Code Rep. 107. 

Note to rule 14—See section 65 of this code, and note. 

Note to rule 15.—See note to rule 2 of this section. The section corresponds to 
section 57 in the code of 1848. That section was decided not to extend to the effect 
and operation of pleadings, to make sections 143 and 148 (se. 121, 127,) 

cable to pleadings in justice's courts. Cornell v. Smith, 2 Sand. 8. C. R , 290. 

jut section 168 hus been held to apply to pleadings in justices’ courts. See note to 
section 168 of this code. Prior to the code going into effect, a plea of puis darrein 
continvance was held, the only means the defendant had of introducing matters of 
defence arising ufter the issue joined and before the trial. Ressequie v. Brownson, 
4 Barb. S.C. R., 541; and where a defendant tendered such a plea andit was refused, 
and he appeared on the trial and examined witaesees, it was held on appeal that he 
had not thereby waived his right to such plea. 6. It is presumed that where such 
a plea would have been: proper, an amendment of the answer already made will be 
allowed. See Houghton v. Skinner, 5 Pr. R. 420. 

Whenever a judgment is rendered by a justice against any party (unless where 
it is otherwise expressly provided), it must be with costs of the suit; but the whole 
amount of all the items of such costs are not, in any case, to exceed five dollars. 
‘The costs of a commission to examine foreign witnesses may be taxed in the judg- 
ment, although the same exceed the sum of five dollars. (Laws, 1841, p. 112.) 

















TITLE Vi. 
Of Justices and other Inferior Courts in Cities.* 


Cuarren I. Marine court in New-York city. 
I. Justices’ courts in New-York city. : 
ILL. Justices’ courts of cities. 
IV. General provisions. 


Cuarrtxe I. 
Marine Court of New York City. 
§ 65. [58.] (Amended 1849.) Jurisdiction—The marine 





© “Both parties have argued this point on the supposition thet the provision of the 














$69.) FORM OF ACTIONS. 65 


PART II. 


OF CIVIL ACTIONS. 


TITLE 1 Taam Foam. 
Il, Trae or Comuencina tHex. 
TIL Paarizs. 
TV. Puace or Taut. 
V. Mannex oy Commenctne taam. 
VL Preapinas. 
VIL Paovimoxa, Remepizs. 
VIL, Tarat anv Jupoment, 
IX. Execution oy tar Jupamexr. 
Coers. 


XL Arrests. 

XIL Mrscrntangovs Procgepinas. 
XIIL Actions m Particutarn Cases. 

XIV, Paovisions Rezating to Exierivo Surrs. 
XV. Ganenat Provisions. 


TITLE I. 
Form of Civil Actions. 


Szction 69. Distinction between actions at law and suits in equity abolished. 
70. Parties, how designated. 
71. Actions on judgments. 
72 Feigned issues abolished. 

§ 69. [62.] (Amended 1849.) Distinction between actions 
at law and suits in equity abolished.—The distinction between 
actions at law, and suits in equity, and the forms ofall such ac- 
tions and suits, heretofore existing, are abolished; and there 
shall be in this State hereafter but one form of action for the 
enforcement or protection of private rights and the redress of 
private wrongs, which shall be denominated a civil action. 

The effect of this section has been much discussed, and has elicited remarks in 
eoveral cases. In Giles v. Lyon (1 Code Rep. N.S., 259), the court of appeals 
said, “ The legislature, by this section, sought to accomplish the object indicated in 


the preamble by abolishing the distinctions between law and equity. ‘They were to be 
leaded and formed into a single system, which should combine the principles peculiar 
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$8 89—91.] TIME OF COMMENCING ACTIONS. 13 


for the commencement of such action, or the making of such 
entry or defence ; but such action may be commenced or entry 
or defence made afterthe period of twenty years, and within ten 
zyears after the disability shall cease, or after the death of the 
‘person entitled who shall die under such disability; but such 
action shall not be commenced, or entry or defence made after 
that period. 


Cuarrze III. 


Time of commencing actions other than for the recovery of reat 
Sscrion 


‘Two years. 
One year. 

Action upon a current account, 

Action for penalties. 

Action for other relief. 

‘Action by the people. 

§ 89. [69.] (Amended 1849.) Periods of limitation pre- 
sortbed.—The periods prescribed in section 74 for the com- 
mencement of actions other than for the recovery of real 
property, shall be as follows : 

§ 90. [70.] (Amended 1849.) Twenty years. — Within 
twenty years, 

1. An action upon a judgment or decree of any court of 
the United States, or of any State or territory within the United 
States. 

2. An action upon a sealed instrument. 

§ 91. [71.] (Amended 1849.) Six years.—Within six years. 

1. An action upon a contract, obligation, or liability, ex- 
press or implied, excepting those mentioned in section 90. 

2. An action upon a liability created by statute, other than a 
penalty or forfeiture. 

8. An action for trespass upon real property. 

4, An action for taking, detaining, or injuring, any goods 
or chattels, including actions for the specific recovery of per- 


sonal property. 


SSS8ES88228 











§ 101.) TIME OF COMMENCING ACTIONS. TT 


cause of action shall have accrued, such person shall depart 
from, and reside out of the State, the time of his absence shall 
not be deemed or taken as any part of the time limited for the 
commencement of such action. 


Section 100 of the code of 1849 was as follows: 

“If, when the cause of action shall accrue against a person, he be out of the 
State, the action may be commenced within the term herein limited, after hie retarn 
to the State ; ‘and if ufter the cause of action shall have accrued, he depart from the 
‘Btate, the time of his absence shall not be part of the time limited for the commence- 
meat of the action.” 

Suovessive abeences may be accumulated, and the gate deducted from the 
time of limitation. Ford v. Babcock, 2 Sand., 8. C. R., 519, overruling Cole v. 
Jessup, 2 Barb. 8. C. R., 309. 

statute applies to nou-residents. Ford v. Babcock, supra. 

Tn Bogert v. Vermilya (1 Code Rep. N. S., 212), it was held, at a general term 
of the supreme court, that in an action against one of two joint and several obligors, 
where, to a plea of the statute of limitations it is replied, that the defendant had been 
abroad, and the suit had been brought within six years, excluding the time of his 
absence, it is no defence to aver and prove that the other obligor had been during the 
whole time within the State. The liability of the contractors being several, as well 
bs joint, the statute of limitations may apply as to one, and not as to the others; and 
wee 2 Coms., 

















§ 101. [81.] (Amended 1849, 1851, 1852.) Exceptions, per- 
sons under disabilities —If a person entitled to bring an action 
mentioned in the last chapter, except for a penalty or forfeit- 
ure, or against a sheriff or other officer for an escape, be at the 
time the cause of action accrued, either, 

1. Within the age of twenty-one years; or, 

2. Insane ; or, 

3. Imprisoned on a criminal charge, or, in execution under 
the sentence of a criminal court, for a term less than bis natural 
life; or, 

4. A married woman. 

The time of such disability is not a part of the time limited 
for the commencement of the action, except that the period 
within which the action must be brought, cannot be extended 
more than fwe years by any such disability, except infancy, nor 
can it be so extended in any case longer than one year after the 
disability ceases. 

It will be observed that this section does not apply to actions for the recovery of 
real property, or for a penalty or forfe:ture, or aguinst a sheriff or other officer. 

‘The words in italics are taken {rom the codifiera’ report of 1850 (Civil Code, s. 
571), and the reason there given fur the amendment is, that “ actious can be brought 
by persors under disability, acd the rights of persons in possession require they 


sbould be brought or abandoned. It will be remembered that the operation of this 
provision is prospective, and affects no rigits already accrued.” See section 73. 














$111) PARTIES. 81 


TITLE Ii. 
Parties to Civil Actions.* 


Sxcrnow 111. Party in interest to sue. 
112, Assignment of thing in action. 
113, Executor or trustee, suits by. 
114. Snits by and against married women. 
115. Infants, suits by and against. 
116+ Guardian, how appointed. 
117. Who may be plaintiffs. 
118, Who may be defeudante. 
119. One or more may sue or defend for all 
120. One action against the different parties to bills and notes. 
121. Action when not to abate, 
122. Court to decide controversy, &c., Interpleading. 


§ 111. [91.] (Amended 1849-1851.) Action to be by party in 
interest—Every action must be prosecuted in the name of the 











The present code (code of 1849), lias adopted, with slight modifications, the rule 
in relation to parties which formerly obtained in courts of equity ; and, with the excep- 
tion in section 113, the suit mus! be prosecuted in all cases in the name of the party 
in interest ; and the rule which prevailed in equity with the modifications above stated 
may be very safely applied to csees under the code, per Mason J., in Walluce v. 

» 5 Pr. R., 99, 100, and per Parker J., in Hollenteck v. Van Valkenburgh, (5 
Pr. R., 281-284, 1 Code Reports N.S., 33.) “The former chancery practice is now 
adopted as to making parties.” The commissioners in a note to their first report say : 
“Wo have intended to leave suitors very much at liberty to choose whom to e 
defendants and whom to join as plaintiffs... . . . This will save the plaintiff from 
the hazard now encountered of bringing in too many parties except that of paying 
costs.” Comm's. report. It may be proper here to remark that choses in action, 
eacept negotiable bills snd notes, were not assignable at law, but only in equity, 
Greenby v. Wilcox, 2 John, R, 1. And in case of an action at law, brought to re- 
cover such chose in action, it was necessarily in the name of the assignor, or if dead, 
his personal representatives, if any ; but if there was uo executor or administrator of his 
ectate, the assignee might by statute sue in his own name. (2 RS, 274, 8. 5, 2d ed.) 
Beeley v. Seeley, 2 Hill, 496. See Corbin v. Emerson, 10 Leigh, 663. Bell v. Shrock, 
2B. Munroe, 29. Combs v. Tarlton, ib, 194. Gatewvod v. Rucker, 1 Munroe, 22, 
Bandera v. Murry, 4 Bibb, 458. Allen v. Crockett, ib. 240. Bromley v. Holland, 
7Sammner’s Rep., 3 note (c.)_ Trecothick v. Austin, 4 Mason, 16-41. Hobart v. 
Andrews, 21 Peck, 526, 531, 532; Story, Eq. Pl., 153. The United States 
being the assignees was an exception—they might sue in their own name. United 
Btates v. White, 2 Hill 59. Now, however, it is presumed that the activa in auch 
case must be in the name of the assignee; but whether or not the assignor should 
be made a party to the suit is a question that admits of considerable doubt. It is 
recommended, however, that in such cases the assignor should be made a party 
defendant and served with a notice of no personal claim under section 131 of thie 
code, which, as amended, applies to all uctions, and seems to contemplate thut cases 
will ocour, under the present practice as under the practice in the lute court of 
chancery, where it may be advisuble to make parties defendants who have mere 
ominal interest in the subject matter of the suit. It seems impossible, when view- 
ing the analogy, of the rules respecting parties contained in this title, to the rules on 
the same subject in the lute court of chaucery, to resist the inference that it was 
the intention of the framers of the code to, in effect, and subject to the express en- 
actments in this title, to introduce the rules in equity practice respecting partics, 
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$127. [106.] Actions when commenced.—Civil acti 
the courts of record of this State, shall be commenced by the 


service of a summons. 


ant 


8 warrant under the Stillwell set was served 


‘This section is identical with seetion 106 in the cede of 1848, and 
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of the debt, or for leave to bring a auit ¢ purpose of 
the chancellor or vica-chan hom, the committee was ted, 
{hat tha Gait wes ecly den the contns would bo sere to 
estate; of, if the claim was fal, the court would 


at Tew er bill in equity,as might be under the particular 
case, Ta the matter of . i 


ach leave Neg are gptskalds Wes Ded the plaintiff to 
his pe re gad Clark vy. Dunham, 4 Devio, Steraburg v. 
“ The foregoing are authorition also to show that a creditor might not interfere 
tho person or estate of a lunatic, idiot, or habitual drunkard, for the collection 
debt, afer the committeo was ited, without first obtaiviag leare of thes 
making the appoiutment. Such interference weald be dhetued costae 
aud would be punished aceordingly; the committee being regarded as au offic 
eee ee hee the care and ovrtody of such porson aad his estate, 
Ltled to the protection of the court. » 
“ Tycn not able to perceive that the new organization of the fief 
































§ 140.] PLEADINGS.—COMPLAINT. 185 


TITLE VL 


Of the pleadings in civil actions. 


$140. [115] (Amended 1549-1552.) Forms of pleading. 
—All the forms of pleading heretofore existing are abolished; 
and bereafier, the forme of pleadings in civil actions in evurts 
of record. and the rales ty which the euficieuey of the plead- 
ings are tu be determized, are preseribed by this act. 





Amendments of Becton. 


‘Ths eect: axpplis cit pinot of sec:ion 12 in the onde of 1546. That evotion 
Qment ~ AF toe forme of pending bereioiore exmmg are uivieved : and bereafter 
fhe forme of pradmng m evi ectone, ae tue rules by wien the euffcieuer of the 
Fiedmps wt: be omenmmed. aual it tiewe wich ave preweribed br the acl” 

Ae the eectun moe o the coors of 154% aut 1551. anc anti! the ameatmen of 
TSS. ig yout os folwwe . ~ Al. the form of peadug iereioiore exmting. recomest- 
Ot wah tie promeme of tee ect. are nioluvet : mut bereafier tie form of plac 
Sp x cri eet wm cows u! record. unc toe raise vr wivet the enfbommcy af 
Ge peedings © ve Goleman. ure mutiiee ef promrined by the ac.” 
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§§ 161, 162.] GxNERAL EULES OF PLEADIXC. 179 


any purpose of pleading, bat merely to aid 2 collateral preceeding. Ib. Bat sce 
Howerd v. Tiffany, | Code Rep, N.S 99. 

The true test of the materiality of averments sougk: te be sreck ost, is to in- 
quire whether such averments teod to constitute a cause of acta or defence. and 
if they do, they will not be struck out. Jegersell v. Ingersell, 1 Code Pep, 102. 
Averill v. Taylor, 5 Pr. R., 476. 1 Code Rep, N.S., 44. 

‘An order of a single jadge refusing to strike out matzer at 2 special term is net 
an appealable order to the general term. Bedell v. Stickles, 3 Code Rep, 105. 


§ 161. [138.] Judgments, how to be pleaded.—In pleading 
a judgment, or other determination of a court, or officer of spe- 
cial jurisdiction, it shall not be necessary to state the facts con- 
ferring jurisdiction, but such judgment or determination may be 
stated to have been duly given or made. If such allegation be 
controverted, the party pleading shall be bound to establish on 
the trial, the facts conferring jurisdiction. 

See the last reported case om the former law oa this subject, Barncs v. Harris, 


3 Barb. S. C. R., 603. 
Bement v. Wisner, 1 Code Rep. N. S., 143, seems to concede that this eection 


does not apply to foreign judgments. 

§ 162. [139.] (Amended 1851.) Conditions precedent, how 
to be pleaded.—In pleading the performance vf conditions pre- 
cedent in a contract, it shall not be necessary to state the facts 
showing such performance ; but it may be stated generally that 
the party duly performed all the conditions on his part ; and if 
such allegation be controverted, the party pleading shall be 
bound to establish on the trial the facts showing such perform- 
ance. In an action or defence founded upon an instrument 
Sor the payment of money only, it shall be sugicient for a party 
to give a copy of the instrument, and to state that there is due 
to him thereon from tie adverse party a specisied sum which he 
dlaima. 


‘The amendment consists of the addition of the words in italic. 

Where a complaint on a promiscory note intended to be framed under thie see- 
tion stated that the “defendants made and indorsed a promissory note, of which the 
following is 2 copy (here followed a copy of a nvle, payable to Chesebrough, 
Stearns & Co., and indorsed in blank;, and the complaint then alleged that there 
was doe to the plaintiffs (who were third parties; from the defendants a certain sum, 
fas which the plaintiffs demand jadgment,—on objection to this complaint, the court 





“ We think, on a fall consideration of the subject, that the complaint is defect- 
ive. It shoald show, in some way, the connection between the plaintiffs and the 
pote; ie., that it was indorsed or transferred to them, or that they are the holders 
or owners of the note. As it now stands, there is no such allegation. The indorse- 
ment as copied, if that be deemed a part of the instrument, is in blank, and there is 
no averment that the note was delivered to the plaintiffs. inference is, rather, 
that the defendants, when they made and indorsed the note, delivered it to Harmmer- 
ling. Mayet & Co., from whom the consideration proceeded. 

“ The plaintiffs have proceeded on the supposition that section 162 of the code 
ef precedare, as amended in July last, authorizes this mode of pleading. It provided 




















§ 167.] GENERAL RULES OF PLEADING. 188 


fally possessed of the real property upon which the distress was 
made, and that the property distrained was at the time doing 
damage thereon, shall be good, without setting forth the title to 
such real property. 


§ 167. [148.] (Amended 1849-1852.) What causes of action 
may be joined in the same action.—The plaintiff may unite in 
the same complaint several causes of action, whether they be 
such as have been heretofore denominated legal or equitable, or 
both, where they all arise out of, 

1. The same transaction, or transactions connected with the 
same subject of action ; 

2. Contract, express or implied; or 

3. Injuries with or without force, to person and property, 
or either; or 

4, Injuries to character ; or 

5. Claims to recover real property, with or without dama- 
ges for the withholding thereof and the rents and profits of the, 
same ; or 

6. Claims to recover personal property, with or without 
damages, for the withholding thereof; or 

7. Claims against a trustee, by virtue of a contract, or by 
operation of law. 

But the causes of action, so united, must all belong to one 
of these classes, and must affect all the parties to the action 
and not require different places of trial, and must be separately 
Stated. 


Before the amendment of 1852 this section read: 
‘The plaintiff may unite several causes of action in the same complaint, where 
they all arise out of, 
~~ "1. Contract, express or implied; or, 
2. Injuries with or without force, to the person ; or, 
3. Tojuries with ithout force, to property ; or, 
4. Injuries to character; or, 
5. Claima to recover real property, with or without damages, for withholding there- 
‘©f, und the rents and profits of the same; or, 
6. Claims to recover personal property, with or without damages for withholding 
Rhereof ; or, 
7. Claims against a trustee by virtue of a contract or by operation of law. 
But the causes of action, so united, must all belong to one only of these classes, 
‘and must affect all the parties to the action, and uot require different places of trial, 










, 303; 6 Pr. R, 131, it was held, that 
two—against one in his capacity of 
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198 aosraxes.—amenpvents. “ [88 175, 176. 
his mistake, inadvertence, ise, or excusable and 
may supply an omission in any proceeding; and 

taken by a party fails to conform in to 


‘This ‘of section 173, and the former ‘is now in~ 
tht eld Figs) now 
di shanti Sexe tr mM ties ean or 





of New-York, 3 Pr. R., 254; and alvo the case of Burch v. 
ps eee oer eee eae one of 
sionors of the code felt himself much grieved because id vot be 
allowed bis client under the code of 1848, when he had sored bis: of rehearing 
after the time limited by the statute bad expired—and wl have 
been the cause of the amendment as found in section 173 of the cade Seo 
also Wilson v, Onderdonk, 1 Code Rep. 64. 

Teas sho beoa suggsie, thatthe 4U5th section ef the code of 180 ahoald be 
‘read iu connection thin section, and as limiting the power conferred by the latter 
section. I do not so regard it, Crittenden y, Adams, 3 Code Rep. 145-147. 
Rowell v. McCormick, 5 Pr By 337; 1b. 310. 


eral the onse under consideration, and to authorize this court to nn order 
that the «sid appeal be allowed to stand, and be considered valid, a» the 
papers before us show that this appeal was taken in lesions Fea 
‘of the cirouit court, aod that there is a probability of = failure of if ot 
be denied. 14, See also Renouil y. Harria, 2 Code Rop., 71. vi n‘ 
ib, 69. Base: Themen, 5 Ev. B S5t- = 

A party wlio has: in bis furor, om te court, under 
leet i beveraltan wrecrebetel toca us 


: is = Jadgmnent, 
map within ia nd ani of a tn, ao et 


$175. [150.) Existing suite. Suing a party by a fictitious 
name, when allowed.—W hen the plaintiff shall be ignorant of 


name shall be discovered, the pleading or proceeding may be 
amended accordingly. 


sone tokee easat/t Onte Ren gPa 4 Pr. R., 95, in note to section 181 of 


§176.[151.] Eeisting suits. Wo error or defect to be regar- 
ded, unless it affect substantial rights—The court shall, in 
every stage of an action, disregard any error, or defect in the 
pleadings or proceedings, which shall not affect the substantial 
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$182.) ARREST AND BAIL, 207 


there was no such firm ex Churchill & Co, or that defendant bad never beon a 
member of it; of if he had stated that be had ascertained, sta ‘the source of hin 
Ieformation, thet Churchil} had made oath in court there, that was po such 
q firm, there would have been something for the judge's mind to act upon, eoore means for 
officer's determining whether the plaintiff wos right in believing the represen- 

there would have been some means afforded the defendant of testi 


if 
F 


affidavit, some mode provided of insuring poner oy 
conviebon for perjury. But apon this affidavit there ix not only mothir 
mind te set upon and ascertain whether the plaintiff's well 
meaus for the defendant's proring the incorrectooes of the aifidavit, 

be, and no mode of punishing such falsehood. To allow such 
in fact, wubetituting the opinion of the party for that of the 
all control and »! ‘ion frase Jjodges, which tho Jaw has 
the power of arresting defendants. far os the facts may be within 
of the plaintiff, such as the existence of the debt and the manner in 
‘ontracted, they must be stated positively; but so far as neces. 
information derived from others, they must be #o stated, when the 
sonroes and natare of the information are particularly set ont, and good reason is 
iiven, why a positive statement of them cannot be . 

‘orignal alfidnvit, therefore, on which the order of arrest wan obtained in this 
ease was defective, and did not warrant the defendant's arrest. The other nffidayiis 
ered om the motion do not mupply the defect. The onty materia) additiénal alloga~ 
tes ference to Churchill's affidavit in the courte of Michi- 


whieh tho plaintiff is informed and believes 
‘hare is no statement of tho sources of that ee 


Boen received by the plaintiff, nor for the court's determining whether ho 
beberiss &, Tei, in fact, liable to the same objection that existe ayninst 


perty for tha ‘The order of the special term must be affirmed, 
with conte Whitlock v. 5 Pr. Ry 143. 

“Ip an action for a malicious prosecution, an affidavit for holding the defendant to 
all is insufficient when it states only in general terms the existence of malice and 
the want of probablo cause. ‘Tho facts which are relied on as prima facie evi- 
dence of a want of probable cause must be set forth in the affidavit, so as to enable 
ae ‘the application for the order of arrest is made, to draw the pro 

of law, If sock facts are omitted, the party swears oaly to bis own ce 
and bie opinion or that of his counsel is substituted for a judicial decision. 
y. Kissam, 4 Sand. $C. R., 715. 

“An affidavit, that the defondant “hes removed or disposed of his property with 
Tstent to defraud hie croditers,”” would be insufficient, unless facts aod circumulaaces 
‘to warrarit euch a conclusion, were stated, Frost v, Willard, 9 Barb.5. ©. R, 440. 


F EA is 
ibd 























$182, [157.] Scourity by plaintiff before order of arrest— 
Before making the order the judge shall require a written un- 
dertaking on the part of the plaintiff, with or without sureties, 
ee. tet if the defendant recover judgment, the plain- 
pay all costs that may be awarded to the defendant, 

and #! which he may sustain by reason of the arrest, 
HOt excee the sum specified in the undertaking, which 
shall be at Jeast one hundred dollars. If the undertaking be 
cuted by the plaintiff, without sureties, he shall annex 
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§ 219.) INJUNOTION. 227 


brought, or by a judge thereof, or by a county judge in the 
cases provided in the next section; and when made by a judge 
may be enforced as the order of the court. 


See note to section 403, as to when the injunction order may be granted by a 
county judge. 


§ 219. [192.] (Amended 1849). Injunction, in what cases 
granted.—Where it shall appear by the complaint, that the 
plaintiff is entitled to the relief demanded, and such relief, or 
any part thereof, consists in restraining the commission or con- 
tinnance of some act the commission or continuance of which, 
daring the litigation, would produce injury to the plaintiff, or 
when during the litigation it shall appear that the defendant is 
doing, or threatens, or is about to do, or procuring or suffering 
some act to be done in violation of the plaintifi’s rights, 

i. respecting the subject of the action, and tending to render the 
judgment ineffectual, a temporary injunction may be granted 
to restrain such act. And where, during the pendency of an 
action, it shall appear by aftidavit, that the defendant threatens, 
or is about to remove, or dispose of his property, with intent 
to defraud his creditors, atemporary injunction may be granted 
to restrain such removal or disposition. 





“ Limits to the power of injunctions have been prescribed by the wise and good 
mme¥ who have presided in the courts of equity in this State, and in the mother coun- 
try, aud I am not inclined to go beyond them.” Per Strong, J., ib. 

Mr. Justice Harris, on deciding Perkins v. Warren, 6 Pr. R., 343, observed, with 
reference to the last clause of section 219, ‘ That no more radical change has been 
made by the code, than that contemplated by this single clause. ‘This provision was 
ii nded code of 1849, and was no doubt intended as a substitute 
An 











under the old system, to show the original with the signature of the judge, at the 
time of delivering the copy. The code has made no change in the practice in this 
t. The service in this ¢ase was defective; aud although it may have been 
eaffcient, as a notice of the :njunction, to save the rights of the plaintiffs, it does not 
meee fa fund & proceedi :g for a contempt of court.” Coddington v. Webb, 4 Sand. 
. R., 439. ; 
* So long as an injanction ia in force it must be obeyed, notwithstanding it may 
have been improperly or irregularly issued. 2 Edw. Ch, R,, 188. 4 Paige, 
Smith v. Reno,6 Pr. R, 124. Smith v. Austin, 1 Code Rep. N.S. 137, Kromv. 


Hogea, 2 Code Rep., 144. 






















































































§ 245.) JUDGMENT ON FAILURE TO ANSWER. 255 










‘Where it 2; that the defendant, before answering, had made an offer under 
section 385 of tiff had deolined. ‘The court denied e 
motion for an order fo ify the amount admitted to be d 





yy the 
led upon to grant such an order 2 the 
plaintiff under such circumstances, so long as it is not clearly settled to what extent 
the ogert may be compelled to go in enforcing the order, “ as it enforces a provisional 


Bevore the amendment of 1851, it was held that where the answer admitted part 
the plaintiff's claim to be due, the court might order judgment for the umount 20 
sdmitted to be doe. Tracy v. Humphrey, 3 Code Rep., 199. 
By laws of 1845, cap 87, p. 73, any purchaser from the receiver of a banking 
ny hose in action belonging to the assets of such corporation, may 
in his own name in all cuses where by law the same could be 
ted in the name of such receiver.” And vee now section 111 of this code. 
See rule 77 of supreme court ru 
‘As to receivers, in proceedings supplementary to the execution, see section 298 of 
this code. 




















TITLE VII. 


Of the trial and judgment in Civil Actions. 


Curren 1. Judgment upon failure to answer. 
II. Iesues and the mode of trial. 
IIL. Trial by jury. 
IV. Trial by the court. 
‘V. Trial by referees. 
VI. The manuer of entering judgment. 


Cuaprer I. 


Judgment upon failure to answer. 


Sgorion 245. Judgment, what. 
246. Jodgi on failure of defendant to answer. 
247. Judgment on frivolous demurrer, answer or reply. 


§ 245. (201.] Judgment, what.—A judgment is the final de- 
termination of the rights of the parties in the action. 








‘The decision of the court on a demurrer, isa judgment. Bentley v. Jones, 3 Code 
Rep., 37. King v. Staford, 5 Pr. R., 30. An order of the supreme court at gene- 
ral term, reversing a judgment obtained at the circuit, and ordering a new trial, is not 
a odgwent. Duane v. Northern R. R. Co., 4 Pr. R, 364. 

tion between an “order” and a “judgment,” is this, Av orderis the 
destin oc a motion. A judgment is the decision of a trial by the court. Parker, 
Watson, and Wright, JJ., in Bentley v. Jones, 3 Code Rep. 37. King v. Stafford, 
5 Pr. R., 30. The decision of a demurrer is not an order but a judgment. Jb. The 
words rule and order” in no case mean a judgment. Darrow v. Miller, 3 Code 
















































































278 ENTRY OF VERDICT. [§ 264. 


tried, if heard upon the minutes, can only be heard at the same 
term or circuit at which the trial is had. When such motion is 
heard and decided upon the minutes of the judge, and an appeal 
is taken from the decision, a case or exceptions must be settled 
in the usual form, upon which the argument of the appeal must 
be had. 


Before the amendinent of 1852 this section read, 

“ Upon receiving a verdict, the clerk shall make an entry in his minutes, specify- 
ing the time aud place of the trial, the names of the jurors aad witnesses, the ver 
and either the judgment to be rendered thereon, or an order that the cause be 
for argument or further consideration. ‘The justice trying the cause may, in his disere- 
tion, and upon such terms as may be just, stay the entry of judgment and farther 
proceedings until the hearing and final decision of a motion for new trial, or to set 
‘aside the verdict or judgment on the ground of surprise or irregularity, or pon a 
case oF bill of exceptions. 

“The court shall have power to order a verdict to be entered, subject to the 
opinion of the court thereon. The judge who tries the cause may, in his diseretion, 
entertain a motion to be made on his minutes to set aside a verdict and grant a new 
trial upon exceptions, or as being against evidence, or for insufficient evidence, or for 
excessive damages; but such motions in actions bereafter tried shall only be beard 

the minutes at the same term or circuit at which the trial is had; 
aod if not heard at the same term or circuit in actions hereafter tried, the motion 
must be made upon a case or bill of exceptions, or upon appeal. When such motion 
is heard and decided upon the minutes of the judge, an appeal may be taken from 
3 and, in case of appeul, a case or bill of exceptions must be prepared 
the usnal form, and upon which case or bill of exceptions the argument 
of the appeal must be had. 

“After the trial of a cause, either party may, in the manner prescribed by law 
and the rules of the court in which the action is pending, make and eettle a case or 
bill of exceptions, which, when settled, shall be filed, and when filed before or after 
jadgment, shall be attached to and become a part of the judgment roll” (6 Pr. Ry, 

6.) 
































Before the amendment of 1851 section was as follows: 

“ Upon receiving a verdict, the court shall direct an entry to be made, specifying 
the time and place of the trial, the names of the jurors and witocsses, the verdict, 
and either the judgment to be rendered thercon, or au order that the case be reserved 
for argument or further consideration. 

« Tu cases reserved by the court for argument in pursuaues of this section, no case 
need be prepared in writing, unless by the direction of the justice who tried the cause; 
and the party on whose motion the cesc is reserved must furnish the papers for the 
argument.” 

‘See rule 28 of the supreme court rules, and rules 8, 9, 10, and 11 of the superior 
court rules, of January, 1851, in appendix. 

Under this section, prior to the amendment of 1851, two days after a verdict for 
defendants, they entered and perfected judgment. Tho plaintiff desiring to move to 
set aside the verdict as against evidence, obtained an order to stay proceedings on the 
second day after the verdict, but after the entry of judgment. ‘The plaintiff subee- 
quently prepared a case and moved to have the judgment set aside as irregular. The 
court upheld the judgment, and said, “ Upon the rendition of a verdict, the justice 
who tries the cause direcis an entry of the judgment to be rendered thereon, unless 
he desires to cor rf the matter farther. And judgment shall be entered by the 
clerk, in conformity to the verdict, which shall be final after the expiration of four 
days, ucless there be an order reserving the case or staying the proceedings. (ss. 264, 
265). The clerk is to make up the judgment roll immediately after entering the judg- 
ment. (Jb.,8.281). This is restricted in effect by the two duys’ previous notice re- 
quired for the judgment of the coats. 

“We think the intent of section 265 was, not to delay the entry of the judgment 
or its completion in form until after the expiration of four days; but that a jadgment 
#0 entered and completed will become absolute and final, unless, before the end of 




































































204 TRIAL BY REFEREES. [§ 272. 


the reference is to report the facts, the report has the effect of 
a special verdict. 


‘This section, before the amendment of 1851, was as follows: ‘‘ The report of the 
referees upon the whole issue shall stand as the decision of the court, and judgment 





When improper evidence has been admitted, and which is essentially material, 
the safe rule ia, to grant a new trial, there being no certainty or safety in reasoning 
upon the effect such evidence may bave had. Per Morehouse, J. Clark v. Crandall, 
3 Barb. 8. C.R, 612. 

These rules apply to bearings before referees as well as to trials before a jury. Ib- 

The power of a court to award a new trial ought to be cautiously exercised when 
the error complained of relates only to the amount of damages. Krom v. Schoon- 
maker, 3 Barb. S.C. R., 647. 


Of the manner of reviewing the reports of referees. 

‘The only mode of reviewing the report in by an appeal from the jadgment entered 
thereon. Haight v. Prince, 2 Code Rep., 94. Leger. v. Mott, 3 ib.,5. _Nonesv. 
Hope Mut. Ins. Co.,ih., 192. Pepper v. Goulding, ib., 29. Crist v. Dry Dock B'k, 
ib,, 118,142. Enos vy. Thomas, 5 Pr. R., 164. 

Ta Enos v. Thomas, 1 Code Rep. N. S., 67, decided before the amendment of 
1851, it was held, that after judgment has been entered on a report of a referee the 
only mode of reviewing such report is by an appeal from the judgment. 

‘The report of a referee, dismissing a complaint on an issue of law, is a report on 
the whole irsue, aud is to be appealed from as auch. Donohue v. Champlin, 1 Code 
Rep. N. S., 138, 

By rule 13 of the superior court rules it is provided, that the party who moves 
for the review of a cause or matter decided by a referee shall procure and furnish to 
the court a special report of the referee, setting forth distinctly the facts found on the 
Tefereuce, and his decision upon the points of law arising in the cause. 


Of the entry of judgment on a report of referees. 


Formerly, judgment could not be entered on the report of referees until the time 
for preparing and serving a cuse had expired, but now, judgmeut may be entered oa 
ne manner a8 if the action had been tried by the 
1 by the court “ judgment upon the decision is to 
67) ; and judgment must be eptered on the re- 

















well settled, that on the report of a referee on the whole issue, unless the opposite party 
obtain au order to atay his proccedinys or to ect aside the report for irregularity, the 
party in whose favor the report is made may file same with the clerk, and proceed 
immediately to perfect hia judgment, the only delay being the two days’ notice of 
adjusting costs, Renouil v. Harris, 1 Code Rep., 125. Clarke v. Andrews, 1 iby 
4. Doke v. Peek, } ib., 54. 

‘Where, ufter tho report of a referee in favor of the defendant, and before jadg- 
ment is entered thereon, the plaintiff in the action dies, judgment may be entered 
thereon without making the plaintiff's represeutatives parties to the suit. Scranton 
vy. Baxter, 1 Code Rep N. S., 88 

‘A judgment rendered upon a report of referees who have adjudicated matters le- 
gaily submitted to their determivation, is equally valid as when founded upon a ver- 

ict. Pease v. Whetton, 31 Maine Rep., 117. 

Notice in writing of the eutry of the judgment should be forthwith given to the 
judgment debtor, as his time for appealing does not commence to run until the service 
‘of such notice. Code, s. 268, 


Reviewing the judgment on report of referees. 


Either the party in whose favor the report is made, or the party against whom the 
report is made, may, if sufficient cause exist therefor, review the judgment on such re- 
port. Under the code of 1849 u report of a referee might be reviewed either on a motion 
for a rehearing to be made at the spec 'al term, or by an appeal to the general term, from 
the judgment entered on such report. Haight v. Prince, 2 Code Rep., 95. Leggett. 




















298 ENTRY OF JUDGMENT. [8 274. 


ingly; and, if the parties do not agree, the court shall appoint 
one or more referees, not exceeding three, who shall be free 
from exception. 


Cuarrer VI. 


Manner of entering judgment. 


Srction a4. Judgment may be for or against any of the parties. 

The relief to be awarded to the plaintiff. 

Rate of damages, where damages are recoverable. 

Judgment in action for recovery of personal property. 

Judgment upon issue of law or of fact, to be upon direction of 
asingle judge, or on report of referees, subject to review at 
general term. 

279. Clerk to keep a judgment book, 

280. Judgment to be entered in judgment book. 

281. Judgment roll. 

282. Judgment, in what cases and how to be docketed. 





§ 274 [230.] (Amended 1849—1852.) Judgment may be for 
or against any of the parties—Judgment may be given, for or 
against one or more of several plaintiffs, and for or against one 





ment, shall insert ‘ the sum of the charges for costs, as above, and the necessary di 
bursements and feos of officers allowed by law, incltding the compensation of 
referece;’ but this does not alter the case, unless it be shown—as it ia not—frat, that 
the rent was actually and necessarily paid by the referee, for that particular 
and secondly, that it is ‘a disbursement allowed by law.’ So far from being allowed 
any particular law, the repeal of the old provision of the revised statutes, for the na 
ment of the expenses of referees, may fairly be construed as equivalent to an express 
disallowance, as already suggested, of any charge for even actual expenses of the 
referee, much more of such ae are merely constructive. A room, it may be said, 
sable to a reference, and some equivalent, therefore, should be given for ji 
‘use; the same argument, however, may be urged in favor of board, lodging, and 
jing bills, and an indefinite variety of other items. Once open the door, and no 

The expenses of the referees, under the old law, when allowed, ae 
restricted expressly, as has been seen, to one dollar per day. If admitted now, ui 
provisions of the code, there is no limit to their amount. ‘uch a field for favoritism ra 
injustice could not fail to expose the judiciary to frequent temptation and constant 
suspicion, and would add greatly to the embarrassment, already sufficiently pene 
although probably unavoidable, arising out of tho law of extra percentage allow 
ances. 

Ce 


As to, and as to extra allowances for, in cases tried before referees, see the chap- 
ter “Of costs” post. 

























References in “existing suits.” 


As to references in suits pending when the code went into effect, eee notes to 
sections 3 and 4 of the supplementary act, 
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docketed with the clerk of the county where it was rendered, 
and in any other county, upon filing with the clerk thereof a 
transcript of the original “ docket,” and shall be a lien on the 
real property in the county where the same is docketed, of 
every person against whom any such judgment shall be render- 
ed, and which he may have at the time of docketing thereof, in 
the county in which such real estate is situated, or which he 
shall acquire at any time thereafter for ten years from the time 
of docketing the same in the county where it was rendered. 
But whenever an appeal from any judgment shall be pending 
and the undertaking requisite to stay execution on such judg- 
ment shall have been given, and the appeal perfected as 
provided in the code, the court in which such judgment 
was recovered may, on special motion, after notice to the 
person owning the judgment in such terms as they shall see fit, 
direct an entry to be made by the clerk on the docket of said 
judgment, that the same is “ secured on appeal ;” and thereupon, 
tt shall cease during the pendency of the appeal to be a lien on 
the real property of the judgment debtor as against purchasers 
and mortgagees in good faith. 
The amendment is in italic, and is substituted for the words ‘from the time of 
decketing the jadgment therein. 
It would seem that this section applies to judgments in the United States Courts. 
rpley © Hamer, 9 Sme. & M., 310. ar: 
judgment roll delivered to the clerk to be filed before the hour of nine o'clock 


in the morning, will be considered as filed at the hour of nine. No preference can 
te gained by taking a judgment roll to the clerk’s cffice before that hour. 10 Wend., 











8 he perfecting an appeal, and giving security to stay proceedings on the judg- 
ment, does not prevent the respondent from filing transcripts of the judgment appealed 
from. Bulkley v. Keteltas, 1 Code Rep., N. 9. 

In Fitch v. Livingston, 4 Sand. S.C. RB. as held by the superior court, 
at general term, Murch 6, 1852, that an order denying a motion to enter on the 
docket of a judgment from which an appeal has been brought, the words ‘secured 
by appeal,” is not an appelable order. 

Tt was also held, that this section does not apply to judgments docketed before 
Taly 10, he (the day the code of 1851 took effect.) The decision of the court was 
announced by Bosworth, J., and he said, “ The 262d section does not, in its terms, 
unequivocally apply to judgments rendered und docketed before it touk effect, which 
was on the 10th of July, 1851. I do not think we should find, from the language of 
this section, that the legislature intended it should operate upon judgments previously 
docketed, to divest liens which were perfect aud ubsolute before the section, a8 
amended, took effect. Quackenbush v. Danka, 1 Denio, 128, S. 3 ih, 594, 
MeCracken v. Haye d, 2 How. U.S. Rep., 608.” All the justices of the court 
concurred in this ion. 

In a subsequent case, Reynolds and another v. Dati and another, decided by 
Bosworth, J., July 17, 1852 (not reported}, it appeared that the sction was com- 
menced before the code took effect (July 1, 184%), that judgment was obtained, 
March 18, 1852, us of December, 1851, and a transcript filed, March 20, 1852, that 
defendants had uppealed to the court of appeals aud given security. The nppellant 
moved to have the words “secured by appeal,” entered on the docket of the judg- 

20 
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ment from which the appeal was brought, Bosworth, J., granted the motion, 
and said, ‘‘ It is quite obvious the legislatare intended that the amendment to section 
282 should be applicable to judgments thereafter rendered in suits then pending, as 
well in those commenced before es subsequent to July 1, 1848. The view thus 
taken does not conflict with the decision of this court in Fitch v. Livingston, 4 Sand. 
S.C.R., 712. In the latter case the judgment had been rendered, a transcript of it 
filed, the judgment docketed, aud thas a lien apon the lunds of the debtor acquired 
and perfected, before s, 282, as amended in 1851, took effect. Granting the motion 
in that case would have given to the atatute a retrospective effect, by which a per- 
feoted security would have been destroyed. Coustraing it as prospectively applicable 
to all judgments subsequently rendered, does not impair any pre-existing recarity, nor 
infringe vested rights. Such a construction accords with the reason of the atatute, 
and with the obvious meaning of its terms.” 

‘A judgment does not lose its lien upon real estate, by the suffering an execution 
issued thereon to lie dormant in the sheriff's hands. Muir v. Leitch, 7 Barb. S.C. 
R., 341. No indulgence or negligence of the sheriff iu selling, without any act of 
laintiff, will render an execution dormant as to subsequent purchasers. Talbert 
ton, § Sme. & M.,9. But where the lien of a judgment had ceased by lapee 
ie, the court will interfere in a summary way in behalf of bona fide purchasers, 
and order a perpetual stay of execution, unless the judgment creditor shall satiefy 
the court, that there is probable cause for alleging that the purchase was not bons 
fide, The more allegation of the creditor that he thinks he can prove that they are 
‘bona fide purchasers, is not enough. Wilson v. Smith, 2 Code Rep., 18. 

By laws of 1846, p. 134, c. 122, the clerk of the oounty of New York, may 
make copies of the dockets or transcripts of judgments, which copies are to have the 
foree of origin 

By laws of 1644, p 508, c. 324, 5. 4, the clerk of the city and county of New 
York, may charge six cents for filing a transcript and docketing judgment, where 
such judgment shall be recovered in the superior court of the city of New York, or 
in the court of common pleas for the city and county of New York, or either of the 
counties of Westchester, Rockland, , Queen’s, or Richmond, and the like sam 
for filing a transcript and docketing a judgment of the supreme court, in all cases 
where the atturuey for the party in whose favor such judgment shall be recovered, 
shall reside in either of the counties of New York, King’s, Queen’s, Richmond, 
Rockland, or Westchester. 

‘The liens of judgment creditors, if the land be sold on a prior judgment, are 
transferred to the surplus, which must be applied to them in their order of priority. 
Averill v. Loucks, 6 Barb, S.C. R., 470, 






























§ 283.) EXECUTION. 307 


TITLE IX. 
Of the execution of the judgment in Civil Actions. 


Caarren 1. The execution. 
Proceedings supplementary to the execution. 


Caaprter I. 


The Execution.* 


Szcion 283. Execution within five years, of course, an prescribed by this title. 

284. After five years, to be issued only by leave of court. Leave how ob- 
tained. Execution on judgment of justices’ or other inferior courts 
when docketed, how issued. 

285. Other judgments, how enforced. 

286. The different kinds of execution. 

987. To what counties execution may be issued. 

288. Execution against the person, in what cases, and when. 

289. Form of the execution. 

290. To be returnable in sixty days. 

291. Enxisting Jaws relating to execution continued, until otherwise pro- 
vided. 


§ 283. [238.] (Amended 1849.) Execution within jive years, 
of course, as prescribed by this title—Writs of execution for 
the enforcement of judgments as now used, are modified in 
conformity to this title, and the party in whose favor judgment 
has been heretofore or shall hereafter be given, may at any 
time within five years after the entry of judgment, proceed to 
enforce the same as prescribed by this title. 











This section is substitated for section 238 in the code of 1848, the language of 
which differs from this, and was held not to be applicable. except by consent, to judg- 
nents rendered before the code took effect. Merritt v. Wing, 2 Code Rep., 20; 4 

R14. 

‘This and the next section, however, are held to apply as well as to judgments 
tendered before the code took effect, aa to thowe rendered in actious commenced 
under the code. Catskill Bank v. Sundford, 2 Code Rep., 58; 4 Pr. R., 101; 
Swift v. De Witt, 1 Code Rep., 25; 3 Pr. R., 280; Clark v. Hutchinson, 1 Code 


Thia section not only enlarges the time within which an execution may be issued 





® The code, in my judgment, does not materially change the law as it previously 
existed on the subject of executioux, except that it prescribes a formula for the writ; 
the different kinds and primary object remain as heretofore. Per Hubbard, J., in 
Gridley v. McCumber, 3 Code Rep., 211. 

‘The execution must fullow the judgment, and be warranted by it. Corwin v, 
Freeland, 6 Pr. R., 241. 





§8 285—287.] EXECUTION. 809 


bert v. Fuller, 3 Code Rep., 55, and therefore if the defendant consent thereto, an 
exeoution may issue after the lapse of five years from the entry of judgment. 6. 

On 8 motion uuder this section for leave to issue execution, 
denies that any thing is due upon the judgment (or that lev is due than is claimed 
by the judgment creditor), the court before granting the motion will refer the matter 
to a referee to report what, if any thing, is due upon the judgment. Catskill Bank 
vy. Sandford, 2 Code Rep.,58; 4 Pr. R., 101; and if it is considered a pruper cxse for 
granting the motion, the court will direct that on filing the report of the referee with 
the county clerk, the judgment creditor be at liberty to issue execution fur the amount 
Teported to be due. 

See note to section 283. 


§ 285. [240.] (Amended 1849.) Other judgments how en- 
Sorced.—Where a judgment requires the payment of money, or 
the delivery of real or personal property, the same may be en- 
forced in those respects by execution, as provided in this title. 
Where it requires the performance of any other act, a certified 
copy of the judgment may be served upon the party against 
whom it is given, or the person or officer who is required there- 
by or by law to obey the same, and his obedience thereto en- 
forced. If he refuse, he may be punished by the court as for a 
contempt. 


§ 286. (v41.] (Amended 1849.) The different kinds of exe- 
cution.—There shall be three kinds of execution; one against 
the property of the judgment debtor; another against his per- 
son; and the third for the delivery of the possession of real or 
personal property, or such delivery with damages fur withhold- 
ing the same. They shall be deemed the process of the court, 
but they need not be sealed nor subscribed, except as prescribed 
in section 289, 









A ea, sa. is an execution within the meaning of the act of 1842 amending the 
revised statutes 0 an to require executions to be issued within 30 days after the time 
when, by law, such executions should be issued. and the 222d section of the act con 
cerving courls held by justices of the peace. Foz v. Amea, 6 Barb, S.C. R., 256. 

§ 287. (242.] (Amended 1851, 1852.) Zo what counties 
execution may be issued—When the execution is against the 
property of the judgment debtor, it may be issued to the sheriff 
of any county where the judgment is docketed. When it re- 
quires the delivery of real or personal property, it must be is- 
sued to the sheriff of the county where the property, or some 
part thereof, is situated. Executions may be issued at the 
same time to different countics. 

Real property adjudged to be sold, must be sold in the county 
where it lies, by the sheriff of the county, or by a referee ap- 
pointed by the court for that purpose, and thereupon the sheriff 
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to the jail of the county, until he shall pay the judgment or 
be discharged according to law. 

4. If it be for the delivery of the possession of real or per- 
sonal property, it shall require the officer to deliver the posses- 
sion of the same, particularly describing it, to the party entitled 
thereto, and may at the same time require the officer to satisfy 
any costs, damages, or rents and profits recovered by the same 
judgment out of the personal property of the party against 
whom it was rendered, and the value of the property fur which 
the judgment was recovered, to be specitied therein, if a de- 
livery thereof cannot be had, and if sufficient personal property 
cannot be found, then out of the real property belonging to him 
on the day when the judgment was docketed or at any time 
thereafter, and shall in that respect be deemed an execution 


against property. 


An alias execution on a judgment obtained before the code went into effect , 
commanded the sheriff, as before he was commanded, that he cause to be made, 
$120, the amount of the judgment, and the endorsement was to levy this amount 
and interest from, &c., and that he have those moneys before our justices of the 
supreme court, within sixty days from the receipt of said execution, to render to the 
pains. &o. ‘The defendant moved to set aside the execution, for defect in its form. 

e court denied the motion, and said the execution wax a substautial compliance 
with the statute, and that if it had been defective in fo the court would have 
amended it under section 173 or 176. Pierce v. Crane,+ Pr. R., 2573; 3 Code Rep, 
21; Park v, Church, 5 Pr. R, 381 ; 1 Code Rep,, N. 8 47. 

‘An execution to affect real property cannot issue until « transcript has been filed, 
but an execution against personal property may ; and un execution may ievae against 
personal property only. Section 290 does uot prevent tuie, And where an execution 
imaed against real and personal property, before any trauseript of the judgment had 
been filed, the court, on motion to set aside the execution, held the exceu regu- 
lar, but instead of setting it aside, permitted it to be ai ded, making it egainst 
pereonal property only. Stephens v. Browning, | Code lep.. 123. 

Objections to an execution that it was not issurd in the ‘mame of the people,” 
nor tesied in the name of the chief justice,” nor any judze, and was not on its face 
returnable within sixty days, were overuled, the lost objection because the execu- 
tion had an endorsement, directing the sheriff to returu the execution within sixty 
days, Park v. Church, supra. 

Process in the supreme court should be made returnable “ before our justices of 
our supreme court of judicature,” ut the place designated. 2 1. S., Qded., 125, a, 
20; see however, Park v. Church, supra. 

Where the execut.on is issued in un action against two joint debtors, and in 
which one only of the defendants has been served with process, the execution may 
be in form against both the defendants, but should be endorsed with @ directiod 
the sheriff not to levy on the sole property of the def i 

As to the form of an execution to collect an installinent. due on a judginent. by 
confersion, see section 334 of this code. 



























































§ 290. [245.] (Amended 1849.) Zo be returnable in siaty 
days—The execution shall be returnable within sixty days af- 
ter its receipt by the officer to the clerk with whom the record 
of judgment is filed. 
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iration of the sixty 
days, the execution creditor may, after the expi ‘Taye, serve him with 
8 notice to return same within ton days, or show cause at a special term to be desi 
nated in such notice, why an attachment should not issue against him. See Rol 
6 of Supreme Court Rules, The special term designated, must, of course, be one 
to be held at or after the expiration of the ten days during which the sheriff may 
return the execution. 

Itis the duty of a sheriff to return process to the proper office, either personally, 
by deputy, or by mail. Or it may, at the request of the attorney of the execation 
creditor, be retarned to such attorney. If the process be returned by mail, the sheriff 
must prepay the postage on the letter inclosing such process, as the county clerk is 
not bound to pay the postage on a letter containing process. Jenkins v. McGill,5 
Pr. R, 205. Laws of 1850, c, 225, s. 3. p, 404. 


§ 291. [246.] (Amended 1849, 1851.) Hzvisting laws rela- 
ting to execution continued, until otherwise provided.—Until 
otherwise provided by the legislature, the existing provisions 
of law not in conflict with this chapter, relating to executions, 
and their incidents, the property liable to sale on execution, the 
sale and redemption thereof, the powers and rights of officers, 
their duties thereon and the proceedings to enforce those duties, 
and the liability of their sureties, shall apply to the executions 
prescribed by this chapter. ‘ 


Amendments. 

The amendment of 1851 consists in the substitution of the words in italic for 
the word “ including.” 

The section before amendment was identical with section 246 of the code of 
1848, which, it was said, did not repeal section 238, now 283, and was said to interpret 
itself, and clearly show whut class of “ existing provisions of law relating to exect- 
tions and their incidents ;” was meant. Swift v. DeWitt, 1 Code Rep., 25.3 3 Pr. 


R., 280. 
Effect of this Section. 


“T apprehend that section 291 restricts the operations of executions, and the levy 
and sale under them, to their former well understood and clearly defined limits.” 
Per Johnson J., in The People v. Hurlbut, 1 Code Rep., N.S., 79. 

Exiating provisions of Law. 

The existing provisions of law relating to executions and their incidents, thi 
property liable to sale on execution, the sale and redemption thereof, the powers and 
rights of officers, their duties thereon, and the powers and rights to enforce those 
duties, above referred to, will for the most part be found, 2 R. 8. 3d ed., pp. 457 to 
ATA, inclusive ; Laws of 1846, p. 164; 1b., 371; Laws of 1847, p. 91; b., 508; Laws 
of 1850, p. 499; ib. p. 639; Laws of 1851, p. 234. We give a synopsis of the 
statate law and decisions. 























Execution generally. 

‘The execution cannot be levied on a Sunday. 1 R.S., 675, #. 58. 

‘Where several executions are issued aguinst the same defendant, that which has 
been first delivered to the sheriff must be first executed, and shall have preference, 
notwithstanding a former levy under another execution ; but if a levy and sale ehall 
have been made under such other execution, before an actual levy under the execa- 
tion firat delivered, the latter will lose its priority. 

If tho sheriff die, or be removed from office before the execution is satisfied, his 
under shetif is required to proceed thereon, in the eame manner as the sheriff might 
8 vo done. 

‘The judgment binds the real estate from the time of docketing, but goods and 
chattels are bound oaly from the time of the delivery of the execution to the sheriff 
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Redemption, when and how effected. 

Within one year from the eale, the person against whom the execution issued, and 
whoee right and title were sold, or his heir or devises, or grantee, by paying to the 
parchaser, his personal representatives, or assignees, or to the sheriff, the amount bid 
on the sale, with interest at ten per cent. from the sale; upon which payment beiny 
made, the sale of the premises so redeemed, and the certificate thereof, shall be ull 
and void. 

After the expiration of such period of one year (meaning 365 days), the right of 
the debtor, or his grantee, heir, or devisee, to redeem is gone (1 Wend., 46); but 
within three months thereafter, any creditor of the person against whom the execu- 
tion was issued (4 Hill, 542), having in his own name, or as assignee, representative, 
trastee, or otherwise, a decree in chancery, or a judgment at law, rendered at any 
time before the expi f 15 months from such sale, or having a mortgage duly 
recorded, and which is on the premises sold (3 Cow., 35; 4 Hill, 542), may 
aoquire the title of the original purchaser, by paying the sum paid on the sale of the 

ses (1 Spe. T. R.,77), with seven per cent. interest from the time of sale. 

e redemption may be made at any time before the close of the last day allowed 
by law for that purpose ; business hours are not regarded. 6. A purchaser is uot 
bound to accept the amount of his bid from a person who has no right to redeem, 
and may insist that the deed be executed to him, in pursuance of the sule ; but if he 
accepts the money, though paid by a stranger, hie right to a deed is gone. 15 
Wend., 248. 

After such creditor has acquired the title of the original purchaser, any other 
ereditor, who might have acquired such title iv the same way, may become a pur- 
chaser from the first creditor, by reimbursing to him the eum paid to acquire the 
title, together with seven per cent. interest from the time of such payment, and pay- 
ing the amount due on such judgment or decree, if such judgment or decree be prior 
to the judginent’ or decree of the second creditor. But if the judgment or decree 
of the first creditor, at the time of his acquiring the title of the original purchaser, 
aball have ceased to be a lien, as eguinst the second creditor, it will not be necessary 
to pay the amount of it. 4 Hill, 615, 589; 1 Spe, T. R,, 77. 

In the same mauner, any third or other creditor, who might according to the 
statute, acquire the title of the original purchaser, may become a purchaser thereof 
from the sccond. third, or any other creditor, who may have become such purchaser 
from any other creditor, upon the same terms and conditiovs us those Jast above 

ified. 

If the original purchaser be also a creditor of the party against whom the execu- 
tion issued, and, as such, might by law acquire the title of any purchaser, he may 
avail himself of his decree or judgment, in eaine manner, and on the same terms, 
es are prescribed by the statute, to acquire the title which any creditor nny have 
obtained. 

The party under whose execution any real estate has been sold, 
to acquire the title of the original purchaser, or of any creditor, to 
by virtue of the decree or judgment on which such execution 
though no part of the proceeds of the sale were realized upon his execution, but 
were wholly exhausted by other und prior executions, under which the property was 
sold at the same time. 4 Hill, 544. If however, he have any other decree of 
jedgment. he may himself of it, in the same manuer, and on the same terms 
‘as any other credit 

‘Where the creditor sella aud becomes the purchaser himself, at a eum exceeding 
the amount of his debt, it is said that his judgment is satisfied, and the lien gone, 80 
that he cannot afterwards redeem from a sale under an older judgment. 2 Wend., 
297; 5 Hill, 228. 

A creditor by mortgage on real estate, his assignee or representative, where the 
mortgaged premises, or any part thereof have been sold on execution, has the same 
Tight to acquire the interest of a purchaser, as a judgment creditor, and is placed in 
other respects, on the same footing. Where leasehold property, in which the lesce 
or his assignee has an unexpired term of at least five yeare, is eold under execution, 
the property may be redeemed ; #0 ulso where the lessee or his assignee in porversed 
of any buildings erected on the demised premises. 20 Wend., 416; 6 Hill, 149. 

To entitle any creditor to acquire the title of the original purchaser, or to become 
@ purchaser from any other creditor, he must present to, and leave with such pur- 
Chaser or creditor, or the sheriff, the following evidence of his right: (1). A copy 
©f the docket of the judgment or deoree, under which he claime the right to purchase 
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* If the party in whose favor the jadgment was rendered, reside out of this State, 
the satisfaction piece must be acknowledged before some ove of the officers before 
whom conveyances of real estate may be acknowledged, or proved by persoas resid 
ing, of being out of thie State. 

If the satisfection be acknowledged by virtue of a letter of attorney, or other in- 
stroment contaizing a power to acknowledge satisfaction, such letter or instramest 
mast be acknowledged or proved before the clerk of the court in which the judgment 
has been rendered, or before either of the officers before whom conveyances of real 
estate may now be acknowledged or proved ; and such letters of attorney or other 
instroments shall be filed with such clerk, with the safwfaction piece. 

in order to extinguish the judgment, it is not sufficient that the satisfaction piece 
be filed, unless it be also actually entered on the revord by the clerk; the satisfaction 
piece being regarded merely as an sathority to enter the satifaction. 7 Wend, 35. 

f, after jadgment has been satisfied, the plaintiff refase to acknowledge satinfac- 

e court will compel him to do so at his own expense, and to ie" the costs of 

the motion (20 Johns. R., 294; 6 id., 132; 2 Caines R., 256; 3 id., 165), or they 
will grant a stay of execution. 16 Johns. R., 4; 15 ib, 395.| The court will 

direct satisfaction to be eutered in the case of set-off of judgments, on cranial we 

balance to the party in whose favor, after set-off, itis found. 1 Cow ,208; 1M. g¢ 8, 

696; 1 D. ¢ R., 201. 

Where there are two suits for the same cause, both of which proceed to jadgment 
‘and execation, a satisfaction of either judgment is a discharge of the other. 

R,, 221; 4 ib., 469. But where an action is brought upon a judgment, and jndgment 
is Teeovered thereon, it is no satisfaction of the original ji it, both being debts 

eqnal degree. 1 Cow, 178. 

ion has been frandolently entered, the court will order it to be vacated ; 
ing #0, they will regard the equitable righta of third persons who bave ai 

j ler he had to 
a third person, and given notice to the defendant of such assignment, entered satir 
faction on the record, it was ordered to be vacated. 2 Johns. Cas., 121, 258; 1 
Johns. R., 529 ; 15 id., 405. 

If the amount of the judgment be collected under the execution, and the writis 
returned, “ satisfied ” it is pot necessary to procure an acknowledgment of satisfaction; 
it being provided by statute. that on such retaro being made, the clerk shall enter in 
the docket of the judgment the fact that the amount atated in auch return to have 
been levied, has been collected, which shull be deemed a satisfaction of the judgmeat 
te ths extent of such amount, unless the return be vacated by the court. 22 

5 286. 
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shall, on examination pursuant to this chapter, be excused from 
answering any question, on the ground that his examination 
will tend to convict him of the commission of a fraud ; but his 
answer shall not be used as evidence against him in any crimi 
nal proceedings or prosecution. Ss 


Amendment to this sectioi 

‘This section before the amendment of 1851 was as follows: When an execution 
against property of the judgment debtor, or of any one of several debtors in the 
same judgment issued to the sheriff of the county where he resides, or if he do not 
reside in this State, to the sheriff of the county where the judgment roll or a tra 
weript of a justice's judgment is filed, shall be returned unsatisfied in whole or in 
part, the judginent creditor, at any time after such return made, on proof of such 
retarn, shail at any time be entitled to an order from a judge of the court or a couuty 
judge of the county to which the execution was issued, requiring such judgment 
debtor to appear and answer, concerning his property,” before such judge or a 
Tolaree appointed by a judge of the court, at a time and place specified in the 

















at the issuing ef an execution ngainst property, and upon proof by affivavit, 
to the satisfaction of the court, or a judge thereof, or county judge, that any jud; 
meat debtor hus property, which he unjustly refuses to apply towards the satisfuction 
of the judgment, such court or judge may, by an order, require th 

debtor to appeur at a specified time and place, to answer concerning the 
sech proceedings may thereupon be had, for ‘the application of the property of th 
jadgment debtor towards the satisfaction of the judgment, as are provided upon th 
Tetarn of an execution. 

Instead of the order requiring the attendance of the judgment debtor, as provid- 
ed in this section, the judge may, if it eppearto him that thero is danger of the 
debtor's absconding, issue a warrant under his havd, requiring the sheriff of any 
county where such debtor may be, to arrest him aud bring him before such judge. 
Upon being brought before the judge, he may by examined on oath, and ordered to 
enter into an undertaking with one or more sureties, that he will attend from time to 
time before the judge or referee, as he shall direc the pendency of the pro- 
ceeding, and until the final determination thereof, ‘and will not in the mean time dis- 
pee of any portion of his property not exempt from execution. In default of enter- 

g into ench undertaking, he may be committed to prison, by warrant under the 
band of the judge. 


To what judgments thie section applies. 


‘This section (8. 292), by necessary implication, placea a judgment of a justice, 
of which a transcript has been filed in the office of the county clerk, on the same 
foxing with a judgment of a court of record, and proceedings supplementary to the 
execotion may be had in anch a case. Conway, v. Hitchine, 9 Baib. S.C. R., 378; 
Hough v. Kohlin, 1 Code Rep., N. 8., 232. 























Assignee may obtain order, 


An assignee of a judgment may institute proceedings under this scctiou. Lind- 
tay v. Sherman, 1 Code Rep. N.S, 25; Hough v. Kohlin, ih., 232. 

The assignee of a judgment who becomes such after an execution on such judg- 
ment has been returned unsatisfied, may institute proceedings supplementary to the 
gieeation in the name of the party to the action, Ross v. Clussman, 1 Code Rep, 

8, 91 
At what time an order for the examination of the judgment debtor may be 
applied for. 

Under the 247th section of the Code of 1848, which was to the same effect as 

was at first doubted whether proceedings upon that section, for the 
of the judgment debtor, could he tuken before the lapse of 60 days 
insuing of tie execution, although the execution wa 
the sheriff sooner. Phelps v. Brooks, 1 Code Rep , 85. 
Ib. We believe, however, that it is now well settled that proceedivgs under this 
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‘ection may be taken as soon as the execution is returned, whether before or after the 
expiration of 60 days from the issuing of the execation. Messenger v. Fisk,1 
Code Rep., 106 ; Simpkins v. Page, } Code Rep., 107; Engle v. Bonneau, 2 Send. 
8.C. R., 679; 3 Code Rep., 205; Livingston y. Cleaveland,5 Pr. R., 396. Bat 
the order for the judgment debtor to submit to examination, cannot regularly be 
made until after the execution has been actually retarned unsatisfied. Engle. 
Bonneaw, supra, 
ere the judgment creditor made an affidavit and procured an order under 

this section, about two hours before the return of nulla bona on the execution was 
actually filed iu the clerk's office, Z at the time reason to suppose that the 
retarn was y filed, held that the fracton of the day would be disregarded, 
and the order held to be valid. Jones v. Porter, 6 Pr. R., 286. 

‘The oruer cannot be granted after the laspe of five years from the entry of the 
jndgment. Currie v. Noyes, 1 Code Rep., N. 8., 198. 












Who may make the order. 


‘Where judgment had been obtained in a justice’s court and a tranecript filed 
with the clerk of Albany cire an execution thereon returned unsatisfied, 
held, that 2 judge of the supreme court had no power to issue.an order for the ext- 
mination of the judgment debtor under section 292. Stright v. Vose, 1 Code Rep. 
N.S., 79, n., and the same was held where the judgment was rendered in @ county 
court. Blake v. Locy, 6 Pr. K., 108. 














Requisites of afidacit to obtain order. 


It wus held in the Common Pleas for the City and County of New York, that 
the affidavit to obtain an order uuder this section, most state positively that the 
debtor has property, and «pecify of what the property consists. Tillow v. Vere, 1 
Code Rep..13U. And the same practice existed io the Superior Court ; for that 
court in Engle v. Bonneau, 2 Sand. 8. C. R., 679; 3 Code Rep., 205, said: The 
averment us to things in action, &c., expected to be reached by this examination is 
‘oue required by the practice of the court. It is not a statutory provision, and it m 
now be supplied by a eupplementury affidavit. And it was previously held by all 
Justices of the Superior Court, tht the affidavit presented for the purpose of obtaining 
an order under this section ((‘ode of 1848, # 247), must stato that the debtor has proper- 
tyof sone kind which ought to be applied to tire payment of the debt, and which has 
not been reached by the execution, or some equivalent allegation. In note to Jones ¥. 
Lawlin. 1 Code Rep., 94; | Sand. 8.C., R,, 722. But in a subsequent case (Anon. 
Code Rep. N. S., 113), the whole court (superior court), on considering this question, 
determiued that thereafter the affid: resented for the purpose of obtuining an 
order under this section, need not state any thing o1 the subject of the debte 
erty, and that the practice in that respect, pointed out in the note to Jones v. Eee. 

Id no longer be enforced. And the New York court of common pleas came 

jar conclusion in Hough v. Kohlin, 1 Code Rep., N. S., 232. 
The affidavit need aot describe the execution returned unsatisfied, as an execution 
inst property.” ‘The presumption is that the execution is against : 
McArthur v. Lansburg, | Cude Rep., N.S, 2113 but in The ‘Peeple v. Talbert, 
1 Code Rep., N.S. 75; 5 Pr. R., 446, where the order had been made by a county 
judge, aud the affidavit on which the order issued did not distinctly aver that it wes 
an execution against property, which had been returned unsatiefied, the court said: 
“If we were at liberty t s in euch a case, it might perbaps 
be inferred * * © that it t property. But this will not do 
where the jurisdiction of un inferior officer, to act in the first instance, is drawn 
into {qnestion * * * we cannot presume that the party issued the proper execu- 





























































court, the affidavit on which the proceeding 
justice by whom the judgment wus rendered 


i 
shows the fucte conferring juriediction, and that the judgment was correctly given 
Conway v. Hitchine, supre. 
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that any person or corporation has property of such judgment 
debtor, or is indebted to him, in an amount exceeding ten dol- 
lars, the judge may by an order require such person or corpora- 
tion or any officer or member thereof, to appear at a specified 
time and place, and answer concerning the same. The judge 
may also, in his discretion, require notice of such proceeding 
to be given to any party to the action, in such manner asit may 
seem to him proper. 


Except the last clause providing for notice of the proceedings, this section is 2 
counterpart of the 249th section of the code of 1848. 
Order to examine debtor to judgment debtor 


‘To warrant the issuing an order for the examination of a party alleged to have in 
his possession property of a judgment debtor, it is not necessary that the execation 
should issue to the county where such debtor resides. People v. Norton, 4 Sand, 
8. C. R, 640. 

Ttsuffices that the execution is to the county where the property is expected to be 
found, tod where the person resides who is charged with having it in his posses- 
sion. Ib, 

Requisites of afidavit to obtain order. } 


An affidavit which follows the alternative wording of this section, that the party 
“ haa property of the judgment debtor, or is indebled to him,” is not sufficient to 
obtain an order under tiis section. Lee v. Heirberger, 1 Code Rep., 38. 

Proceedings on order. 

‘Where the party alleged to be indebted to the judgment debtor, denied such in- 
debtedness, and thereupon the judge proceeded to try the question of indebtedness by 
the exal jon of witnesses, &c., and then decided that the party ed to be in- 
debted, was in fact indebted, the supreme court. per Jobnson, J. said: “ All this 
part of the proceeding was wholly unauthorized and void. ‘The judge had no right 
whatever to try this disputed claim in this way, or to make any determination i 
gard to it. Section 299 exprevsly provides, that where the party denies his indebt- 
edness such debt shall be recoverable only in an action by the receiver. If the ap- 
plication of property, which the jndge is authorized to order by section 597, extends 
to debts due the judgment debtor, it must be construed to mean only debts or de- 
mands about which there is no dispute, as section 299 prescribes the only mode in 
which disputed claims are to be collected. The People v. Hulbert, 1 Code Rep., 


















.y 77. 
It'was held by a judge of the New York common pleas that a party examined 
onder an order made pursuent to this section, could not stop the examination by 
claiming an interest in the property iu his possession. But the examiuing party may 
inquire into the nature of bia interest. Burculowa v. Protection Co, of N.J.,2 
Rep., 72. 

Tt hae, however, been subsequently decided by the supreme court, that in proceed- 
ings supplementary to the execution, the inquiry is limited to the property which the 
judgment debtor owns, and to the relief that may be obtained under such proceed- 
ings. Van Wyck v. Bradley, 3 Code Rep., 157. 

‘The claim alone of a person alleged to have property of the judgment debtor, ter- 
minates the right to relief as against him under these proceedings, and no ex: 
tion can be had for the purpose of defeating auch claim, The claimant may be 
required to state the meaeure, but not the nature of his title. 1b. 

In proceedings under this section, notice muy or may not be given to the debtor, 
in the Siscretion of the judge. Kemp v. Harding, 4 Pr. R., 178. 

In proceedings under this section there is no provision for the application of the 
property of the debtor to the payment of the judgment, as provided by section 











Neither is there any provision for an examination as to the erty at large of 
-the debtor. Ib, fa Ee: 
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In what cases this section does not apply. 


‘The Clerk or Chamberlain is an “ officer of the court,” and not a “ person or 
corporation” within the meaning of this section. Anon. 1 Code, Rep. N. S., 211. 

foreclosure suit, there were surplus moneys in the hands of the clerk 

ind subsequently in another uction, judgment was obtained against 

one of the parties entitled to such surplus, the judgment creditor applied for an 

order on the chamberlain to appear and answer under this section. His application 

was refused. Jb. 















§ 295. [250.] Existing sucts. Witnesses required to testify. 
—Witnesses may be required to appear and testify on any pro- 
ceedings under this chapter, in the same manner as upon the 
trial of an issue. 


§ 296. [251.] (Amended 1849.) Ezvisting suits. Compel- 
ling party or witnesses to attend.—The party or witness may be. 
required to attend before the judge, or before a referee, appoin- 
ted by the court or judge, if before a referee, the examination 
shall be taken by the referee, and certified to the judge. All 
examinations and answers betore a judge or referee, under this 
chapter, shall be on oath, except that when a corporation an- 
awers, the answers shall be on the oath of an officer thereof. 


§ 297 [252.] (Amended 1851.) Eeisting suite. What 
broperty may be ordered to be applied to the execution—The 
judge may order any property of the judgment debtor, not ex- 
enipt from execution, in the hands either of himself or any oth- 
er person, or due to the judgment debtor, to be applied towards 
the satisfaction of the judgment, except that the earnings of the 
aebtor for his personal services, at any time within sixty days 
meat preceding the order, cannot be so applied, when it is made 
Zo appear by the debtor’s affidavit or otherwise, that such earn- 
ngs are necessary for the use of a family supported wholly or 

partly by his labor. 

‘The part in'italic is new. This section, before emendment, was identical with 
ection 252 of the code of 1848 ; and under that section it was decided, that a uon- 
wesident judgment debtor might be compelled to convey. but not to deliver, property 
‘That he has out of the State. Bunn v. Fonda, 2 Code Rep. 71. And that a non- 


wesident debtor is entitled to the same bevefit of the exemption laws as to his property 
eat of the State, as if he were a resident, and the property were within the State. 
< 


"_ Seotion 252 (now section 294) of the code of 1°43 wus held to apply only te 
‘Wnoneys actually due toa judgment debtor. and not to moneys to become due on 
wm contingency, of ou an executory coutruct. McCurmick v, Kehoe, 7 Legal Ube., 
184. 

So that, when A. was examined as to money alleged to be due defendant, and It 
aapphared that A. had agreed to convey lund to defendant upon hie erecting buildings 
‘Chereoo, A. to make advances to defendant as the work 
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time of the examination nothing was done by defendant under the contract ; and it 
aloo appeared that defendant, before any further payment was duo him, had for value 
assigned such payment and the contract to B., without notice of the proceediags ; 
held, that the plaintiff bad no lien on such moneys. 

A creditor cannot, by a proceeding supplementary his execution returned unsat- 
isfied, reach movables which the debtor assigned for the benefit of his creditors, w 
the execution was in life in the sheriff's hands. Watrous v. Lathrop, 4 Sand. 8. C. 








” He might havo levied his execution on such property after the assignment; bat 
hia privity over the seignee ceased when the execution wat returned without levy- 
b. 


The lien of the execution was then spent, and the supplemental proceeding does 
not revive it as against the sssignee. 1b. Au execution when returaed is speut, and 
it cannot be made to effect a lien by relation, Weed v. Pierce, 9 Cow., 728. 

‘Where it appeared, upon a reference, that a judgment debtor had the use of far- 
niture, that the same had been sold under a judgment against him, and bought in 
by one Perkiny, u relation of the judgment debtor, who had left the same in the 
possession of the mother of the judgment debtor, and with whom the judgment 
debtor resided, and who had the use of the furniture, the court would not, without 
notice to and hearing Perkins, direct the delivery of the furniture to a receiver — 
Bebesen v. Ford, 3 Edw. Ch. R., 441. 

Money earned, though not payable presently, might be reached by a creditor's 
bill. 3 Edw. Ch. R.,457; 4 ib., 653. 

‘The judge before whom the proceedings are had muy determine that the jadg- 
ment debtor has property which should be applied to the payment of the judgment; 
and, on the refusal of the judgment debtor s0 to apply it, may commit him as for a 
contempt, though he deny, on his examination on oath, that he bas any such prop- 
erty. Inre Peaster, 2 Code Rep., 69. 

Such imprisonment is not limited to thirty days. 16. 

See vote to section 292, and amendinent to section 302. 


§ 298. [253.] (Amended 1849-1851.) Ezeisting suits. 
Judge may appoint receiver, and prohibit transfer, &c., of 
property.—The judge may also, by order, appoint a receiver of 
the property of the judgment debtor, in the same manner, and 
with the like authority, as if the appointment was made by the 
court, according to section 244. But before the appointment of 
euch receiver, the judge shall ascertain if practicable, by the 
oath of the party, or otherwise, whether any other supplemen- 
tary proceedings are pending against the judgment debtor, and 
if such proceedings are 80 pending, the plaintiff therein shall 
have notice to appear before him, and shall likewise have notice 
of all aubsequent proceedings in relation to said receivership. 
No more than one receiver of the property of a judgment debtor 
shall be appointed. The judge may also, by order, forbid a 
transfer or other disposition of the property of the judgment 
debtor, not exempt from execution, and any interference there- 
with. 

The part in italic is new, in code of 1851. 
Where a appointed upon a creditor's bill, and the defendant was 
directed to deliver over his property to such receiver, the defendant was bound to 


anawer every question which was relevant to the subject matter of inquiry. Gzhon 
v. Albert, 7 Paige, 278. 
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§ 299. [254.] (Amended 1849.) Ezvisting suits. Proceed- 
ngs upon claim of another party to property, or on denial of 
indebtedness to judgment debtor—If it appear that a person or 
corporation alleged to have property of the judgment debtor, 
or indebted to him, claims an interest in the property adverse 
to him, or denies the debt, such interest or debt shall be recov- 
erable only in an action against such person or corporation by 
the receiver; but the judge may, by order, forbid a transfer or 
other disposition of such property or interest, till a sufficient 
opportunity be given to the receiver to commence the action, 
and prosecute the same to judgment and execution; but such 
order may be modified or dissolved by the judge granting the 
same, at any time, on such security as he shall direct. 

See note to sections 294, 298 of this code. 


* § 300. [255.] (Amended 1849.) Existing suite. Ieferencs 
by judge.—The judge may, in his discretion, order a reference 
to a referee agreed upon or appointed by him, to report the 
evidence or the facts. 


In Hollister v. Shofford, 1 Code Rep. N. 8, 120, Campbell, J., announced the 
practice of the superior court under this section, as follows: 
“The practice we have adopted, when judgment debiors, or persons all 
have their property, are brought up for examination on an order of one of the jor 
tices, in uow stated, that it may be more fully understood. 
“Asa general rule, we will not order a reference for this purpose against the 
wishes of either party. The examination must proceed at the chambers of the court, 

















be required only aaaoeallyy and they will not 1 interfere materially with his ‘er 
duties. 

«« Whenever the parties agree to a reference, it will be ordered of course. So, 
when it becomes apparent that a difficult or protracted investigation must ensue, aad 
the examinante have counsel, a reference will be directed.” 

Under the first clause of section 292, a county judge has the same power to ay 

int a referee as a judge of the supreme court. Conway v. Hitchins, 9 Barb. S, 
Ri,378. And the conferring thie power ou the county judge is no violation of the 
constitution, Sale v. Lawson, 4 Sand.S.C.R.,718. The referee may be 
ed without any previous notice to the execution debtor, Conway v. Hitchins, eu 

Where the proceeding is founded upon the transcript of a justice’s judgment, it is 
the usual practice of the New York court of common pleas to appoint as referee the 
justice who rendered the judgment. Hougd v. Kohlen, 1 Code Rep. N. 8., 232. 

Bat where it was suggested that the justice was connected in peti money trane 
cellene with the plaintiff ’s attorney, a referee other than the justice was appointed. 
a 





“Tho referee may, in his discretion, allow corrections or explanations to be made 


y any party to the examination, after the same has been concluded and signed— 
Corning v. Tooker, 5 Pr. 


feree appointed to report the facts is not at liberty to report the evidence at 
large, Dorr v'Noaon, 5 Pri Re 29, 


ie referee should decide what effeots are to be delivered to the receiver, and 
specify the same particularly. Dickerson v. Van Tine, 1 Saud. S.C. R., 724. 
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attachment issued by him for such contempt may therefore properly be made re- 
turnable before him at his office. Re Smethuret, 3 Code Rep., 55. q Send. 8. C. 
R,, 724. 

Although the code gives to the judge the power of punishing disobedience to bis 
orders, reference must eS had to the revised statutes as to the mode in which that 
power is to be exercised. (2 R. S.,535.) Ib. 

Under this statute, a judge, upon due proof, may, in his discretion, issue an at- 
tachment in the first instance, against the party used, to appear aud answer, or 
he may grant an order to show cause. In either case, ies of the affidavits 
upon which the application ia founded, should be served with the attachment or 
order. It is not necessary that the party accused should first have an opportu- 
nity of being heard upon an order to show cuuse before an attachment can issue, 
The attachment is not used in such instances, for the purposes of panishmeat, 
after a flaal adjudication. It is only a mode of bringing the party before the 
court. Ib, 

It seems, that in the first district, the ordiuary practice is, to give notice of motion 
for an attachment, or obtain av order to show cause. Jb, 
the affidavits upon which an attachment is issued, are sufficient to war- 
ing, is a matter that cannot be reviewed upon Aebees corpus. Ib. 
lication for the attachment, the debtor will be heard by way of appeal 
from the decision of the referee, ordering the delivery. Dickerson v. Van Tine, 1 
Sand. 8. C. R., 724, 

Bee note to section 297, 























TITLE X. 


Of the costs in civil actions. 


Stetiox 303, Fee bill abolished. Allowances givon, termed conte. 
304. When allowed, ef course, to 
305, When allowed to defendant, 
6. Perea niece oie) pasty Je tae eee BF i. ener, 
Bie, Allowance, feed, af the claim, 
Ane, of « por centage on the recovery or 
i ae 
iterest on heer ees en al 


311, Coats, how to be i in judgment. 
312, Clerks’ foes, 
313, Referees’ feos. 
314, Costs on postponement of trial. 
315. Costs on ion. 


& mot 
316. Costs fatal infant plaintiff, 
317. Costs in an ection by or against an exeentor or administrator, trustee 
a hala) or 4 person expressly authorized by statute 


318. Cm vv of u decision of an Inferior eontt, In « special pro- 
ceeding. 
Eien 


Costa against amigneo of cause of action after action brought. 
i Cont» = a settlement. 


§ 303. [258.] Pee bi) abolished.—All statutes establishing 
or regulating the costs or fees of attorneys, solicitors, and 
counsel in civil actions, and all existing rules and provisions 
of law, restricting or controlling the right of a party to agree 
with an attorney, solicitor, or counsel, for his compensation, are 
Tepealed; and hereafter the measure of such compensation 
shall be left to the agreament, express or implied, of the par- 
ties. But there may be allowed to the prevailing party, upon 
the judgment, certain sums by way of indemnity, for his ex- 
pénses in the action; which allowances are in this act termed 
costs. 

Agreements as to compensation to attorneys. 
"This section is idontical with section 258 of the code of 1848. That section was 


held to insolent repealed the provision of the revised statwles (2 K, S,, 386) 
bayi pyar totnambaberchrsyret tal le | img an inducement 
a 


Spice wait tb in bis hands, as to make it law! party to agroe 
snore wove him a por dean i nd wh hon recovered, in con 
“Seo hehe ig ait for the recovery of euch demand Satterlee v. Fraser, 


es 
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attachment issued by him for such contempt may therefore properly be made re- 
turnable before him at his office. Re Smethurst, 3 Code Rep.,55. 2 Sand. 8. C. 
R, 724. 

Although the code gives to the judge the power of punishing disobedience to his 
orders, reference must be had to the revised statutes as to the mode in which that 
power is to be exercised. (2 R. S., 595.) Ib. 

Under this statute, a judge, upon due proof, may, in his discretion, issue an at- 
tachment in the first instance, against the party accused, to appear aud answer, or 
he may grant an order to show Be. er caso, copies of the affidavits 
‘upon pp Tounded, should be served with the attachment or 
order. It is not necessary that the party accused should first havo an opportu- 
nity of being heard upon an order to show cause before an attachment can issue, 
The attachment is not used in such instances, for the purposes of punishment, 
after a foal adjudication. It is only a mode of bringing the party before the 
court. Ib. 

‘It ecems, that in the first district, the ordinary practice is, to give notice of motion 
for an attachment, or obtain an order to show cause. Jb, 

Whether the affidavits upon which an sitaptinent is issued, are sufficient to war- 
is @ matter that cannot be reviewed upon habeas corpus. 
ention for the attachment, the debtor will be beard by way of ype 
from the decision of the referee, ordering the delivery. Dickerson v. Van Tine, 1 
Sand. 8.C. R., 724. 

Bee note to section 297, 











TITLE X. 


Of the costs in civil actions. 


Secris 303. Fee bill abolished. Allowances given, termed costs. 
304. When allowed, of course, to plaintiff. 
When allowed to defendant. 

|. When allowed to either party in the discretion of the court. 

307. Amount of costs allowed. 

308, Allowance, in addition, of a per centage on the recovery or claim. 

309. Per centage, how computed. 

310. Interest on verdict or report, when allowed. 

311, Costs, how to be inserted in judgment. 

312. Clerks’ fees. 

313. Referees’ fees. 

314, Coats on postponement of trial. 

315. Costs on a motion. 

316. Coste against infant plaintiff. 

317. Costs in an action by or against an executor or administrator, trustee 
of an express trust, or person expressly authorized by statute 
to sue. 

318, Costs on review of a decision of an inferior court, in a special pro- 

ceeding. 

} conte in actions by the people. 

321. © Costs against assignee of cause of action after action brought. 

322. Costs on a settlement. 


§ 303. [258.] Fee bill abolished.—All atatutes establishing 
or regulating the costs or fees of attorneys, solicitors, and 
counsel in civil actions, and all existing rules and provisions 
of law, restricting or controlling the right of a party to agree 
with an attorney, solicitor, or counsel, for his compensation, are 
repealed; and hereafter the measure of such compensation 
shall be left to the agreement, express or implied, of the par- 
ties. But there may be allowed to the prevailing party, upon 
the judgment, certain sums by way of indemnity, for his ex- 
penses in the action; which allowances are in this act termed 


costs. 











Agreements as to compensation to attorneys. 


‘This section is identical with section 258 of the code of 1848. That section was 
held to have so far repealed the provision of the revised statutes (2 R. S., 386) 
prohibiting an attorney buying causes of action to sue thereon, or giving an inducement 
to procure a suit to be placed in his hands, as to make it lawful for a party to agree 
with an attorney to give him a portion of a demand, if and when recovered, in con- 
sideration of his bringing suit for the recovery of such demand. Satterlee v. Fraser, 
2 Send. 8. C.R,, 141. 3 

2 
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§ 308. [263.] (Amended 1849.) Allowance, in addition, of 
@ per centage on the recovery or claim—In addition to these al- 
lowances, if the action be for the recovery of money, or of real 
or personal property, and a trial has been had, the court may 
in difficult or extraordinary cases, make an allowance of not 
more than ten per cent. on the recovery or claim, asin the next 
section prescribed, for any amount not exceeding five hundred 
dollars ; and not more than five per cent. for any additional 
amount. 

Such allowance may likewise be made upon the recovery 
of judgment in any action for the partition of real property, or 
for the foreclosure of a mortgage, or in which a warrant of at- 
tachment has been issued, or for the construction of a will or 
other instrament in writing, and in proceedings to compel the 
determination of claims to real property, and also in any case 
where the prosecution or defence has been unreasonably or un- 
fairly conducted. 

Sand. 8-6. ie, 1557 and wee 8 Pr REDD. And heefre, no sliowance can be 


made to the prevailing party on au appeal from a judgment at special term, Ib, or 
= appeal to the court of appeals. Wolfe v. Van Nostrand, 4 Pr. R.,208; 2’ Come, 


When the allowance has been made. 


Under the code of 1848, Edmonds, J., held, that he would give the allowance in 

all cases where an inquest was taken for want of an affidavit of merits. Fowler v. 
ton, 1 Code Rep., 51. But Parker, J., subsequently said he was clearly of 
1 allowance could not be made unde ch circumstances. Hale v. Pren- 
tice, 1 Code Rep., 81. And the case of Fowler vy. Houston must be 
overruled. Beers v. Squire, 1 Code Rep., 84; and see Rice v. Wright, 3 Pr. R, 
5. 

















It has been held that it should be made in al! referred cases, Niver v, Rossman, 
5 Pr. R., 153; 3 Code Rep., 192. And in all actions commenced by attachment 
against non-residents. Woodward v. Grier, 2 Code Rep. 13. And where the trial 
lasted 4 or 5 days it was allowed. Howard v. Rome ¢ Tunic Plank Road Co.,3 
Code Rep., 41; 4 Pr. R., 416. 
And it was said in one case that it should be ma 
McDonald, 5 Pr. R., 121. 









all litigated cases. Dyck- 
But as regards this it was said, the court should 
riminate in litigated cases between difficult and extraordinary, as contradistin- 
from common and ordit . Each case must be determined according to its 
peculiar circumstances; no general rule can be adopted. Per Hubbard, J., in Fox v. 
Gould, 3 Code Rep., 209 ; 5 Pr. R., 278. 

‘Where a suit was brought against executors, upon a claim for personal services 
rendered the testator, and the defendants unnecessarily severed in their defences, 
employing three separate attorneys, thereby increasing the labor of the plaintiff’ 
attorney threefold, and the trial of the cause occupied sixteen days; held, that it was 
an “ extraordinary case,” justifying an extra allowance under section 308 of the code: 
Fort v. Gooding, 9 Barb. S.C. R., 388. 

Every suit, which is groundless in its origin, and vexatious in its purpose, is a pro- 
e-cution unreasonably and unfairly conducted, and calls for an allowance. Moore v. 
Westervelt, 1 Code N. S., 135. 

‘The code makes no allowance for drawing cases, engrossing same, &c., nor for 
‘an argument on a motion before the special term for a new trial; but perhaps, in 
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such costs to be levied of the property of the defendants, or of the deceased, as shall 
be jost, having reference to the factsthat apprared on the trial. If the action be brought 
im the supreme coart, sach facts shall be certified by the jadge, before whem the trial 
shall bave been had.” 

Under this statute, it has been decided, that costs will not be allowed against ex- 
ecators, on the ground that they omilted to give the requisite notice for creditors 
to exhibit their cleims, if the suit was brought before the time for giving the notice had 
arrived. 6 Hill, 386. Nor, where a claim was presented to ove of several execeters, 
which he dispated, but declined to refer, saying he wished to consult his co-exeoutors, 
before ding to, and the creditor, without waiting a reasonable time for that perpese, 
commen: sait. 1b. 

Ro, if the executor omits to give the notice to creditors required by law, costs will 
be collectable out of the estate of the deceased 29 Wend., 571. 

In evils against executors, the plaintiff cannot enter judgment for costs, without 
obtaining leave from the court. 6 Hill, 386. And 20, in actions prosecuted or de- 
fended by trustees of an express trust, or a person expressly authorized by statute, 
the leave of the court must be obtained. before a judgment for costa can be entered. 
Such leave may be given at the trial, or upon @ motion subsequently made for that 
purpose. A plaintiff who recovered judgment on a reference on the abov: 
was not entitled to costs, unless the demand was uureasonably resisted, and 
code it has been decided that a proceeding upon the reference of a claim against an 
executor or administrator, pursuant to s. 32, title 3, chap. 6, of the second part of the 
revised statates, is a suit at law within the language of the 41st section of the same 
title, aud is embraced within the excepting cluuse of section 307 of the code. 

Tn such cases, where judgment is recovered against the executor or administra- 
tor, costs do not follow of course, but are governed by the provisions of the revised 
states as they were before the cude tuok effect. Lansizg v. Cole, 3 Code 

».. 246. 

"there are but two grounds on which executors are chargeable with costs, under 
5. 41,2. 8., 90; lst, when the claim has been presented, and payment has been 
unreasonably resisted or neglected: 2d, When there hus been a refusal to refer, 
under 8, 36, the claim being divputed. Fort v. Good: Barb. S.C. R., 388. 

‘Where creditors presented to executors a claim agaiuet the estate of their testa- 
tor, substantiated by their oath, and the executors refused to pay it, although they 
had ample funds for that purpose ; and they denied the justice of the whole claim, 
without offering to refer it, and refused to socept a fair offer of settlement ; and upoa 
suit brought against them the claim was reduced ouly about one fifth in amount, 
and that reduction was not occasioned by a failure of the creditors to prove the 
performauce of the whole of the services charged. nor by the establishment of an 
offset, but arose from a difference of opinion between the referee and creditors as (o the 
value of services when no precise sum hid been agreed upon, and the claim rested 
upon a quantum meruil; held, that the executors were properly charged with 
costs, on the ground that they had unreusonubly resisted the payment of the de- 
mand. Jb, 

The refusal, by executors, to refer a claim against the estate, may be either by 
the rejection of an offer to refer, made by the creditor, or by some equivalent sct 
on their part. Au unqualified rejection of the claim, unaccompanied with an offer to 
refer, is equivalent to a refusal to refer 16, 

A creduor ought not to be required, as a condition to entitle him to costs, to 
ask executors to refer aclaim after the latter have rejected it, as unjust and not 
due. a 
A claim against an estate, cannot be suid 1o be unreasonably resisted by the 
miniatrator, where the credit was originally yiven aud the umount charged to a third 
person, but on the hearing proved to be for the benefit of the deceased And, 
again, where the claim is reduced in amount, it can not be said to be unreasonably 
resisted. Comstock v. Olmatend, 6 Pr. R., 77. 

A certificate of the referees that the claim was unreasonably resisted, ie no evi- 
dence. Ib, 

Costs against an administrator can only be recovered where he refuses to refer, 
or where the claim is unreasonably resisted or neglected. Ib, 

Belden v. wlton, 1 Code Rep. N. 8. 127, was an action against an adminis- 
trator on a check drawa by hi er, inter alia, set up that the 
defendant had no notice that the check was dermunded and not paid. This part of the 
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If an attorney has been actually employed, though no notice of retainer has been 
served, the sou 8. discontinue, except on payment of @5 costs. Foster v. 
Bowen, 1 P 

In an action ral defendants, defen separately, if the tif 
settles with one or some of defendants, without aetoetean at the B erg 
= he is liable to such other or others for the costs of the defence. 9 Wend., 











In a foreclosure suit, the court will permit the plaintiff, on receiving his debt and 
costs, to dismiss his suit, without paying costs to junior incumbrancers, who have ap- 
peared to protect their rights. So as to the mortgagor, personally liable for the debt, 
who has conveyed the page premises subject to its payment. Gallagher v. 
Egon, 2 Sand. 8.C.R,7. au 

to discontinuance of action to recover posession of personal proper 
note to “ Claim and delivery of personal property,” p. 218, ante. ‘ass 
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An affidavit of jostification made by the sureties upon an appeal to the court of 
‘appeals will be sufficient to render the appeal effectual, if it states that the sureties 
are each worth double the amount of the jadgment. But in order to stay the pro- 
ceedings upon the judgment, the soreties mast aleo justify in double the amount 
($250) required to be inserted in the undertaking to cover the costs of the appeal. 
Newton v. Harris, 1 Code Rep. N.8., 191. 


§ 335. [284.] Heisting suits. On judgment for money ; 
security to stay execution.—If the appeal be from a judgment 
directing the payment of money, it shall not stay the execution 
of the judgment, unless a written undertaking be executed on 
the part of the appellant by at least two sureties, to the effect, 
that if the judgment appealed from, or any part thereof, be af- 
firmed, the appellant will pay the amount directed to be paid 
by the judgment, or the part of such amount as to which the 
judgment shall be affirmed if it be affirmed only in part, and 
all damages which shall be awarded against the appellant, upon 
the appeal. 


i ea lg ls 

§ 836. [285.] (Amended 1849.) Existing suits. If judgment 
be to deliver documents, they must be deposited.—If the judg- 
ment appealed from direct the assignment of delivery of docu- 
ments, or personal property, the execution of the judgment 
shall not be stayed by appeal, unless the things required to be 
assigned or delivered, be brought into court, or placed in the 
custody of such officer or receiver as the court shall appoint, or 
unless an undertaking be entered into on the part of the ap- 
pellant, by at least two sureties, and in such amount as the 
court, or a judge thereof or county judge, shall direct, to the 
effect that the appellant will obey the order of the appellate 
court, upon the appeal. 


§ 337. [286.] Heisting suits. If to execute conveyance, tt 
must be executed and deposited.—It the judgment appealed 
from, direct the execution of a conveyance or other instrument, 
the execution of the judgment shall not be stayed by the ap- 
peal, until the instrument shall have been executed and deposi- 
ted with the clerk with whom the judgment is entered, to abide 
the judgment of the appellate court. 


§ 338. [287.] Heisting suite. Security, where judgment is 
to deliver property or for a sale of mortgaged premises.—If the 
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‘and the 20 days under rule 2, and the 40 days usder rule 7 commence ruaning from 
that time. Thempron v. Blonchard, 4 Pr. R, 210. 

In constraing a similar provision in Mississippi the court said: “An execater 
fe entitled to an appeal without surety, when the judgment is to affect only the assets 
in his hands; Aliter where he is in a sitaation in which a 1 judgment can be 
rendered against him. Ward v. American Colonisation Soc., 4 Sme. and M., 670; 
Scatt v. Searles, 1 ib., 590; Linney v. Holliday, 3 Ran, 1. 

§ 340. [289.] (Amended 1849.) Hoisting suits. Undertak- 
ings may be in one instrument or several.—The undertakings 
prescribed by sections 384, 385, 836, and 388, may be in one 
instrument or several, at the option of the appellant; and a 
copy, including the names and residence of the sureties, must 

served on the adverse party, with the notice of appeal, un- 
less a deposit is made as provided in section 384, and notice 
thereof given. 





The coart will impose costs for any disregard of thia section, Beack v. South- 
worth, 1 Code Rep , 99. 


§ 841. [290.] (Amended 1849.) Existing suite. Seourity 
to be approved and to justify—An undertaking upon an appeal 
shall be of no effect, unless it be accompanied by the affidavit 
of the sureties, that they are each worth double the amount 
specified therein. The respondent may, however, except to the 
sufficiency of the sureties, within ten days after notice of the 
appeal; and unless they or other sureties justify before a judge 
of the court below, or a county judge, as prescribed by sections 
195 and 196, within ten days thereafter, the appeal shall be re- 
garded as if no undertaking had been given. The justification 
shall be upon a notice of not less than five days. 


a 


This section is substituted for section 290 in the code of 1648. The code of 
1848, instead of requiring the undertuking to be accompanied by an affidavit of the 
sureties, required it to be approved by a judge. and it was held in one reported case 
‘that it was not essential to the val of au undertaking, that it be proved or ac- 
knowledged; all that the code required was that it should be approved by a justice 
of the court, orcounty judge. Nor was it necessary, in the first instance, that the 
sureties should justify. Wilson v. Allen, 3 Pr. R., 363. But in another case 
under the code of 1848, it was held that the undertaking must be acknowledged. 
Beéch v. Southworth, 1 Code Rep., 99. And the supreme court in the first judicial 
district, mude a rule never to receive or ullow to be filed any undertaking under 
the code, unless the eame was duly proved or acknowledged in the manner preecrib- 
ed by law for the proof or acknowledginent of deeds of real estate, 1 Code Rep , 79; 
aud the same is now provided for by the 72d rule of the roles of the sapreme 





court. 
‘That the undertaking be a] ed is an invportant feature in perfecting an appeal. 
Wade v. Amer. Col. Soc., 4 sme. and M., 670, . 
‘Where the notice of justifying ia served by mail, it must be double time, or ten 
Drenner v. Brooks, 5 Pe R., 75—Thus where the respondent on the 7th of 
& potice of exception, which was received by the appellant oa 
appellant on the same day (ihe 10th) gave notice by wail that 
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thirty days after notice of the judgment, present toa judge of the 

supreme court the return of the justice, or a copy thereof, with 

the decision of the county court, and obtain from such judge a 

et he has examined the case, and in his opinion an 
Supreme court should be allowed. 






was held Wend., 627), that if the certificate was not obtained within thirty days 
after notice of the judggpent, the right of appeal was irrevocably lost. There is no 
express power given by code to enlarge the time for giving the certificate. 

Does any such power exiet? 

The notice of the jadgment mast be in writing (Code, ». 408). A verbal notice 
would not be sofficient. It is enid to have been decided by Mr. Justice Harris, in an 
unreported case, that even if the party were present when the judgment was enter- 
ed, he will not be deemed to have notice within the meaning of this section uatil « 
written notice be served on him. 

It seems the appeal would be a nullity if this certificate were given after the ex- 

and that the defect would not be cured by the respondent 
I 





moving to dismi Pt Seymour v. Judd, 2 Coms., 464. 

In respect to causes origivating in a justice's court, the supreme court has mere- 
ly an appellate jurisdiction. It can only review and correct the decisions of the 
county court actually made, after a hearing of both parties. 

It has no power to review a judgment rendered in the county court by default. 
Dorr v. Birge, 5 Pr. R., 323; 1 Code Rep., N. S., 74. 

No appeal can be taken 10 the supreme court from the order of the county coart 

i judgment of a justice of the peace, where the county court has erder- 
jal, for the reason that the county court does not give any final judgment, 
and there is no provision for the entry of a judgment in such a case in the county 
court. Bennett v Harkness, 2 Code Rep., 100. And see supreme court rule 29. 


























§ 345. [294.] Eristing suits. Security must be given, as 
upon appeal to court of appeals.—Security must be given upon 
such appeal, in the same manner, and to the same extent, as 
upon an appeal to the court of appeals. 


On an appeal from an inferior court to the supreme court, the respondent shoald 
have information of the residence of the suretics. Semble that the undertaking 
must state their residence. Blood v. Wilder, 6 Pr. R., 446. 


§ 346. [295.] Eristing suits. Appeals, where heard.— 
Appeals in the supreme court shall be heard at a general term, 
either in the district embracing the county where the judgment 
or order appealed from was entered, or in a county adjoining 
that county, except that where the judgment or erder was en- 
tered in the city and county of New-York, the appeal shall be 
heard in the first district. 


An appeal from a surrogate’s court admitting, or refusing to admit, a will to pro- 
bat should, in the frat instance, be heard at general term. Watte v. Aikin, 4 Pr 
On an appeal from an inferior court to the supreme court the date of isme is 
the day of filing the judgment roll in the appellate court. Anon.,2 Code Rep. 41. 
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§ 347. [296.] (Amended 1849.) Eecisting suits. Judgment 
on appeal, where entered and docketed—Judgment upon the 
appeal shall be entered and docketed with the clerk in whose 
office the judgment roll is filed. When the appeal is heard in 
@ county other than that where the judgment roll is filed, or is 
not from a judgment of a county court, the judgment upon the 
appeal shall be certified to the clerk with whom the roll is filed, 
to be there entered and docketed. 

In an action of tort in a justices’ court against several defendants, where the 
summons was served personally ou only one of them, and upon the others by copy; 
and only the one personally served appeared before the justice, who rendered judg- 


ment against all the defendants, it was held on appeal, that the justice erred in pro- 
coeding to judgment against those not personally served. Farrell v. Calkins, 10 
Barb. 8. C.R,, 348. 





‘And the county court having affirmed the justice's judgment as to the defend- 
‘ant who was personally served with the summons, and dismissed the appeal as 
against jhe other defendants; the supreme court reversed both judgments, with 
coats, 





‘The rule is well settled in such cases, that an entire judgment against several 
defendants, whether in an action of tort, or upon contract, cannot be reversed as to 
one defendant and affirmed as to others. Jb. 

It seems, that the code has not changed this rule. Ib. 

‘Where a judgment entered at special term is appealed to the general term, and 
is there affirmed, © new judgment should not be entered. The simple judgment of 
affrmance, with the award of costs (if any), should be attached to the original roll, 
Ene v. Crooke, 6 Pr. R. 462. 

It is improper to enter up two judgments in the same court for the same demand. 


Semble, the old practice of entering a new judgment upon an appeal, will atill 
apply where the appeal is brought from a judgment of an inferior court to the 
mpreme court. Ib. 

In all caves of appeal from the circuit, the judgment on the appeal should be cer- 
tified by the clerk with whom the roll is filed, to be there entered and docketed. 
Andrews v. Durant, 6 Pr. R., 191. 

‘Where the defendants enter judgment as of non-suit, and filed the roll in Uleter 
county ; where the venuo was laid, and on appeal to the general term at Albany judg- 
ment was affirmed, and the defendant entered judgment, and filed another roll in 
Albany county, it was held that the latter judgment was irregular. 6. 
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§ 355. [805] (Amended 1849.) Existing suits. Security to 
stay execution—If the appellant desire a stay of execution of 
the judgment, he shall give security as provided in the next 
section. 

d of jowed be 
giving Woo undertakiy uind by the eode (a 386,356, 337, wl ne operat 


as a stay of any further proceedings which the plaintiff may elect to pursue, in order 
to enforce the collection of the judgment. Conway v. Hitchins, 9 Barb. 5. CR, 378. 


§ 356. [306.] (Amended 1848.) Existing suits. Form of 
undertaking.—The security shall be a written undertaking, 
executed by one or more sufficient sureties, approved by the 
county judge, or by the court below, to the effect that if judg- 
ment be rendered against the appellant, and execution thereon 
be returned unsatisfied, in whole or in part, the sureties will 
pay the amount unsatisfied.* 


An action will not lie against a justice or county judge for an error in i t 
in approving an invalid undertaking. Chickering v. Robinson, 3 Cushing's Hep., 543. 


§ 357. [807.] (Amended 1849.) Existing suits. Execution, 
how stayed. The delivery of the undertaking to the court be- 
Jow shall stay the issuing of execution ; or if it have been issued 
the service of a copy of the undertaking, certified by the court 
below, upon the officer holding the execution, shall stay further 
proceedings thereon. 


§ 358. [808] (Amended 1849.) Existing suits. In case of 
death of justice, undertaking to be filed—Where, by reason of 
the death of a justice of the peace, or his removal from the coun- 
ty, or any other cause, the undertaking on the appeal cannot be 
delivered to him, it shall be filed with the clerk of the appellate 
court, and notice thereof given to the respondent, or his at- 
torney, or agent, as provided in section three hundred and fifty- 
four, it shall, thereupon, have the same effect as if delivered to 
the justice. 


§ 359. [309.] (Amended 1849, 1852.) Existing suits. Filing 
in lieu of service of notice of appeal—When by reason of the 
death of a justice of the peace, or his absence from the county, 
or any other cause, the notice of appeal cannot be served a8 
provided by section three hundred and fifty-three, it may be 
served by leaving the same with the clerk of the county. 
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A return to a certiorari made by a who was out of office, before the service 
of the certioreri upon him, isa nullity. Peck v. Foot, 4 Pr. R. 425. 

‘Where a jodge of the late common pleas was served with a certiorari, after his 
eeaa of otice bed expired, node the onde comet Mine of 1840; 9 romtere eat: 
tain proceedings had before him (while in office), relating to “ summary proceedings 
te recover the posession of lands.” held that the return made by him was « 
nullity. 1b. 

[A jostice of the peace te authorized by statate (2 R. 8, 271, «, 260), to makes 
valid retarn to a certiereri served upon him after he had gone out of office, for the 
Purpose of reviewing a judgment rendered by him. Bat there is ne such provision 
of law in cases of special proceedings, made applicable to a judge. Ib. 


§ 364. [815.] Existing suits. Hearing upon return. Dis 
missing appeal if not brought on.—If a return be made, the 
appeal may be brought to a hearing at a general term of the 
appellate court, upon a notice by either party of not less than 
eight days. It shall be placed upon the calendar, and continue 
thereon without further notice, until finally disposed of; but if 
neither party bring it to a hearing before the end of the second 
term, the court shall dismiss the appeal, unless it continue the 
same, by special order, for cause shown. 





Under the code of 1848 the appeal given by this chapter in cases arising in the 
city of New-York, was to the superior court of that city, and it was there held that 
the appellate court would not give a judgment of reversal if the respondent feiled to 

without first investigating the merite of the case ; bat where the respondent 
1@ appeared, the judgment would be affirmed as of course. Bellamy v. Alesen- 
der, 1 Code Rep., 64. Geraghty v. Malone, ib., 94. It was afterwarda decided thet 
the judgment appealed from will be reversed by default if the respondent do not 
appear to argue the appeal. Whitney v. Bayard, 2 Sand. S.C. R., 634. 

‘Where notice of hearing hae been given by the appellant, the respondent may 
move for an affirmance of the judgment. ez parte, although he has given no notice 
of argument. Constant v. Ward, 1 California Rep., 333. 








§ 365. [816.] (Amended 1849.) Existing suits. To be heard 
on original papers.—The appeal shall be heard on the original 


papers; and no copy thereof need be furnished for the use of 
the court. 


§ 366. [817.] (Amended 1849, 1851.) Existing suits. Judg- 
ment on appeal.—U pon the hearing of the appeal, the appellate 
court shall give judgment according to the justice of the case, 
withont regard to technical errors and defects which do not af- 
fect the merits. In giving judgment, the court may affirm or 
reverse the judgment of the court below, in whole or in part, 
and as to any or all the parties, and for errors of law or fact.* 
If the appeal is founded on an error in fact in the proceedings, 
not affecting the merits of the action, and not within the knowl- 
edge of the justice, the court may determine the alleged error 
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with the clerk of the court, and shall constitute the judgment 
roll. 


§ 868. [321.] (Amended 1849.) Existing suits. Costs, how 
aworded.—If the judgment be affirmed, costs shall be awarded 
to the respondent. If it be reversed, coste shall be awarded to 
the appellant. If it be affirmed in part, the costs, or such part 
as to the court shall seem just, may be awarded to either party. 

‘Where » judgment was affirmed in part and reversed in part, the 


‘was allowed his costs in the court below, but was required to pay the coste of the 
appeal. Cole v. Swanston, 1 California Rep., 51. 


§ 369. [322.] (Amended 1849.) Existing eutts. Ordering 
restitution.—If the judgment below, or any part thereof, be col- 
lected, and the judgment be afterwards reversed, the appellate 
court shall order the amount collected to be restored with inter- 
est from the time of collection. The order may be obtained 
upon proof of the facts made at or after the hearing, upon a 
previous notice of six days. 

‘Where a judgment of the court below has been paid before writ of error brought? 
bat not satiated of record, on reveraal thereof the plainiff in error cannot ener & 
suggestion and award restitution of payment in his record of reversal, without leave 
ofthe court. It is otherwise where the judgment below is satisfied of record. There 
the evidence of payment comes up with the record, and restitution is = matter of 
course, Sheridan v. Mann, 5 Pr. R.,201; 3 Code Rep., 213. 

‘The proper course where a party appealing is entitled to a restoration, isa motion 
in this court for restoration, and on that motion being granted it becomes a part of the 


judgment in this court, and the amount can be collected by execution with the costs. 
‘Kennedy v. O'Brien, in New York common pleas. June, 1851. 


§ 370. [823.] Existing suits. Setting off costs and recovery. 
—If, upon an appeal, a recovery be had by one party, and costs 
be awarded to the other, the appellate court shall set off the one 
against the other, and render judgment for the balance. 


§ 371. [824.] (Amended 1849, 1851.) Ezisting suite. The 
costs on appeal.—The following fees and costs, and no other, 
except fees of officers and disbursements, shall be allowed on 
appeals: 

To the appellant, on reversal, fifteen dollars. 

To the respondent, on affirmance, twelve dollars. 

To a justice of the peace, for his return, two dollars. 

If the judgment appealed from be reversed in part, and 
affirmed as to the residue, the amount of costa allowed to either 


§ 871.) APPEAL TO COMMON PLEAS, ETO. 385 


party shall be such sum as the appellate court may award, not 
exceeding ten dollars. 

If the appeal be dimissed for want of prosecution, as pro- 
vided by section 364, no costs shall be allowed to either party. 


The amendment of 1851 to this section was the allowance of two dollars instead 
of one deller to a justice of the peace for his return. 


Where an appeal from a judgment rendered by # justice of the ie heard 
by the court, because of the incompetency of the county jadge to hear the 
appeal, the successful party will recover the same costs as if the had been 


decided by the county judge. He is not in such case entitled to tax the same amount 
a judgment of a county court. Taylor v. Seeley, 3 


of 

time of the service of the notice of appeal. It is ground for dismissing the appeal, 

where the return is not made in consequence of the non-payment ef such fee. And 

the justice cannot be compelled to make the return unless the fee be paid at the 

tse satns of appeal ia eerved. Van Heusen v. Kirkpatrick, 5 Pr. Ry 422) 1 Code 
NB, 


25 





















































EXAMINATION OF WITNESSES. [8§ 398, 399. 


Cuarter VII. 


Examination of Witnesses.* 


Section 398. No witness to be excluded by reason of interest. 
399. To whom last section inapplicable. 


§ 398. [351.] Existing suits. No witness to beexcluded by 
reason of interest.—No person offered as a witness, shall be ex- 
cluded by reason of his interest in the event of the action. 





The words “ interest in the event of the action” in section 398, do not mean “an 
interest in any event of the action, but an interest in the event as respects the party 
who calle him (the witness) as a witness.” Holman v. Dord, 1 Code Rep. N.S. 

31 


§ 399. [352.] (Amended 1851.) Existing suits. Zo whom 
last section inapplicable—The last section shall not apply 
to a party to the action, nor to any person for whose immediate 
benefit it is prosecuted or defended.* When an assignor of a 
thing in action or contract is examined as a witness, on behalf 
of any person deriving title through or from him, the adverse 
party may offer himself as a witness to the same matter in his 
own behalf, and shall be so received. But such assignor shall 





* The sections in this chapter are taken from an English statute. (6 & 7 Victo- 
ria, Cap. 85.) A reference to, and extract from, the statute, and a collection of de- 
cisions in the courts of England thercon, will be found 1 Code Rep.,55. See also an 
article on the “ Exclusion of witnesses on the ground of interest,— Examination of the 
adverse party.” 4 Western Law Journal N.S. 326, and see 8 Western Law Jour, 
sll. 





No minister of the gospel, or priest of any denomination whatsoever, shall be al- 
lowed to disclose any confessions made to him, in his professional character, in the 
course of discipline enjoined by the rules or practice of such denomination, (2 R.S. 
503, sec. 91.) 

No person duly authorized to practice physic or surgery, shall be allowed to dis- 
close any information which he may have acquired in attending any patient, ina 
professional character, and which information was necessary to enable him to pre- 
scribe for such patient, as a physician, or to do any act for him as a surgeon. (Id. 
sec. 92.) But a physician, consulted as to the means of doing an unlawful act, such 
‘as procuring an abortion, is not excused from answering. 21 Wend. 79. The sta- 
tute does not prevent the physician of a deceased person giving evidence in a testa- 
mentary cause, coucerning the probate of t] ill of such decedent. The statute does 
not establish a general and absolute prohibition of auch testimony in all cases, but se- 
cures @ personal privilege to the party, or his representatives, which may be waived, 
and if such privilege be waived, the witness cannot object to testify. In the matter 
of the will of Harrison, deceased, 1 Bradford’s Surrogate Rep., 221. 
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not be admitted to be examined in behalf of any person deriv- 
ing title through or from him against an assignee or an execu- 
tor, or administrator, unless the other party to such contract or 
thing in action, whom the defendant or plaintiff represents, is 
living, and his testimony can be procured for such examination, 
mun unless at least ten days’ notice of such intended examina- 
tion of the assignor, specifying the points upon which he is in- 
tended to be examined, shall be given in writing to the adverse 
party. 





So much of this section as follows the asterisk is substituted for the words “ nor 
19 any assignor of a thing in action assigned for the purpose of making him a 
witness,” 

Under this section, prior to amendment, it was well settled that the assignor of 8 
chose in action, who made the assignment for the purpose of being a witness, was 
not thereby rendered incompetent as a witness for the plaintiff if the assignment was 
hona fide, and the assignor had really parted with hia interest in the thing assigned, 
Hamilton Plank Road Co. v. Rice, 1 Code Rep., 108. Evarts v. Palmer, 3 Code 









ion of a party to the action as a witness, on the ground of in- 
well to the udverse party as to the party offering his testimony In his 
own behalf. Jollenbeck v. Van Valkenburg, 1 Code Rep. N. S., 33. A party” 
means “ any party’ to the uetion, 6. And therefore the pa cannot call as a 
witness one of the defendants who has an interest in favor of the plainuff. Jb 

‘The general term of the supreme court on a motion for a new trial on a bill of 
exceptions, held, that the president of an incorporated bank, who was also a stock- 
holder in the bank, could not be a witness for the bank in an action by the bank 
against a third person. President, gc. of Bank of Ithaca v. Bean, 1 Code Rep., 
133, This case was decided under the code of 1848. 

In the superior court, Mason, J., alter advising with Duer and Campbell, Justices, 
refused to be bound by the decision of the supreme court in President of Bank of 
Ithaca v. Bean, supra, and held that neither a stockholder in an incorporated com- 
pany, nor the president, caghier, or notary of such company, being also a stockholder, 
is a party to an action Fuck company, nor a persun for whose immediate benefit 
the action is prosecuted, within the meaning of this section ; and either is therefore a 
competent witness for the corporation in an action by auch corporation. Washington 
Bonk of Westerly v. Palmer, 2 Saud.S. C. R., 686, And the same was held in the 
same court by Oakely, Ch. J.,and Paine, J., in N. Y. & Erie R. R. Co. v. Cook, Ib. 
7 














‘The principle of these decisions was affirmed by Duer, Mason, and Campbell, JJ., 
in Davies & Assignees of Wilder v. Crabtree, not reported, at a general term of the 
saperior court in December, 1850. The puint decided in this last case being that the 
assignor in a voluntary assignment for the benclit of creditors, was a competent wit- 
ness in a suit brought by his assignees. In Charleston Bank v. Emeric, 2 Sand. S. 
C.R., 718, the court said, “That section (399) applies only to a person into whose 
hands the money collected in the suit will necessarily go when it is received, or who 
might take it from tho sheriff or the attorney as his own. It docs not apply where 
the money cannot immediately, though it may ultimately, go into his hands, asin the 
case of a stockholder in a suit brought by a corporation.” 

In another case the superior court held, that an insolvent debtor who has assigned 
his property to assignees fur the payment of his debts, is a competent witness in an 
action brought or defended by his assignees in relation to his estate. Davies v. Cram, 
4Sand. 8.C. R., 355. 

Such a suit is not prosecuted or defended for his immediate benefit within the 
meaning of the code. Jb, 

















tole 
x 
Da a 
































414 MOTIONS AND ORDERS. [§ 401. 


in the meantime staying proceedings, was never treated asa non-enumerated motica. 
It was invariably granted ez parte, and without an affidavit, as part of the chamber 
duties of the judge who tried the cause acting on hie knowledge of what transpired 
on the trial. Thompson v. Blanchard, 1 Code Rep., 105. 

An order extending the time to answer was held not to be a stay of proceedings 
within this section. Wilcock v. Curtis, 1 Code Rep., 96. Several orders each stay- 
ing the proceedings for less than twenty days, but collectively more than twenty dsys, 
may be mede. Langdon v. Wilkes, 1 Code Rep., N.8., 10. 

‘No judge has the right arbitrarily to make an ex parte order stayi 
ceedings in an action for a given period, or twenty days (8.401). The atay 
always be, antil the party obtaining it can make some other application for relief. 
Chubbuck v. Morrison, 6 Pr. R., 367. 

Except in the city of New York, and with the exception of certain cases speci- 
fied by law in which a motion may be made at chambers, motions must be made 
cither at a general or special term. Bedell v. Powell, 3 Code Rep., 61-63. 

A motion for a new trial and sssesxment of damages, under the general roed 
law (Laws of 1847, c. 210), can only be made ata special term. In Re Fort Plaix 
and Cooperstown Plank Road Co., Es peri Ransom, 3 Code Rep., 148. 

‘A party complaining of any proceeding in a cause, must embody all objections 
then existing in one motion ; he cannot make a separate motion for each objection. 
‘Thus where a plaintiff moved to set aside a demurrer as irregular, and failing in that, 
moved to set aside the demurrer as frivolous, held, thet the second motion could not 
be entertained. Desmond v. Wolf, 1 Code Rep., 49. 

An application to the court to remove a mere technical difficulty by which other 
parties cannot be affected, may be made ez parte. Re Patterson, 4 Pr. R34 

Where a summons wus served, stating that a complaint would be filed in the 

office of Oneida county, and no copy of the complaint baving been surved 
lemand made thereof, the defendant moved at the Monroe circuit for judg- 
ment in the nature of non pros., and it was held that the motion should have been 
made in the fifth district or county adjoining thereto. Johnston v. Bryan, 1 Code 
Rep. N. 8. 46. 

Fhe elause requiring motions to be made “ within the district” applies only to 
motions on notice. Peebles v. Rogers, 5 Pr. R., 208. 

Actions triable in Erie county, require all motions in relation to them to be made 
in the 8th district, as there are no counties out of that district adjoining Erie. Ingte- 
heart v. Johnson. 6 Pr. R., 80. 

Therefore a motion noticed in Monroe to dissolve an injunction in an action triable 
in Erie, was held to be irregular. Ib. 

“ The defendant’s counsel supposes the true reading of section 401, to be that 
the motion must be made in the district in which the action is triable or in @ county 
adjoining that in which it is triable, or in a county adjoining euch district. I think, 
however, the antecedent to the pronoun ‘that’ in the passage in question is 
‘county,’ and means the same as if the sentence had beeu “‘or in the county ad- 
joining the county in which it is triable.” per Wells, J., in Ingleheart vy. Jokneon, 
































intended to take any objections to a motion of a merely technical charac- 
ter, they should be raised before the merits of the motion are gone into; otherwise 
they will be considered as waived. 3 Caines R, 403. 

Unless costs are asked for in the notice of motion, an order taken by default giv- 
ing costs will be irregular. Northrup v. Van Deusen, 3 Code Rep., 140. 

It is irregular to grant affirmative relief to a party opposing a motion, upoo 
matters appearing in the opposing papers, which the moving party has no opportanity 
to answer Garcie v. Sheldon Burb/S.C. R232, 

An opposing party is sometimes allowed to amend a defect in his proceedings, 
without being put to a motion on his part. Lut this is allowed only in cases where the 
court can sec, from the nature of the case, that no valid objection can be made to 
the amendment in case a motion is specifically made for that purpose. ib. 

Although a party making a motion is not ordinarily allowed to read affidavits in 
support of his motion copies of which have not been served, yet in cases where the 
afbdavits read in opposing a motion introduce new matter which may operate asa 
‘surprise upon the moving party, he is sometimes allowed to have the motion stand 
over for the purpose of obtaining affidavits to contradict or explain the new matter 
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‘The court or judge,’ not ‘ the court or a judge, may make the order. The court 
may hear a motion, and, in certain cases, a judge, out of court, may hear a motion. 
‘The court may, by its order, prescribe a shorter time, for giving notice of a motion to 
be made before the court, than that preecribed by law. A judge, likewise, when s 
motion is to be made before himself, may prescribe a shorter time. Bat'I do not 
think it was the intention of the legislature that any judge at chambers should have 
the power of ing a shorter time than eight days for serving notice of a mo- 
tion to be made in court, or before another judge. That this is eo, will be manifest, I 
think, by comparing the language of the section with that of other sections conferring 
power upon a judge at chambers. Thus, the 158th section declares that ‘the coart 
or a judge thereof,’ &c., may order a farther account, &c. By the 218th section, 
the order of injunction may be made by the court, or by a judge thereof. Under 
the 225th section, a defendant may apply to‘a judge of the court’ to vacate or 
modify an injunction. Other instances might be cited, but these sre sufficient for 
my purpose. In all these cases, the authority given is conferred upon any judge. 
‘The indefinite article is prefixed to the term judge. But in the section under consi- 
deration, the definite article is used. It is ‘the court or judge ;’ that is, the court or 
the judge may make the order, and not the court ora judge, Who, then, may 
make the order contemplated by this agction? That the court may make make it, is 
not questioned. But what judge may make it, out of court? Not any jadge, bat 
the judge. It isthe judge before whom the application to which the order relates, is 
tobe made. If the application is not to be made before a judge out of court, then ne 
judge, out of court, can make the orderto show cause. This, I have no doubt, is the trae 
meaning of this provision of the code.” Per Harris, J., in Merritt v. Slocum, 6 Pr. 
R,, 350. 
See sections 412, 413. 


§ 403. [864.] In actions in supreme court, county judge 
may act at chambers. His orders, how reviewed.—In an action 
in the supreme court, a county judge, in addition to the powers 
conferred upon him by this act, may exercise, within his coun- 
ty, the powers of a judge of the supreme court at chambers, ac- 
cording to the existing practice, except as otherwise provided 
in this act. And in all cases where an order is made by a 
county judge, it may be reviewed in the same manner as if it 
had been made by a judge of the supreme court. 























This section is identical with section 364 of the code of 1848, and per Harris, J— 
Parker, J., it is said, concurring,—section 364 (now 403) does not, as has been sup- 
posed, enlarge the powers of the county judge. Merritt v. Slocum, 1 Code Rep., 68. 

A county judge has power independent of the code to grant an order extending 
the time to answer. ‘There is nothing in any part of the code which takes away 
any of the powers given to county judges by the 29th section of the judiciary act 
of 1847, except that part of section 401 which enacts that “ motions must be made 
within the distriet,” &c. And thie clause must be understood as applying exclusively 
to motions made upon notice. Peebles v. Rogers, 5 Pr. R. 208 ; 3 Code Rep., 215. 

Although a county judge must perform his official duties within his couaty, yet 
his acte when done may have effect in any and all parts of the State. Ib. 

‘The right of county judges to make orders in actions pending in the supreme 
court is fully reoognized by the 80th, 20th, and let rules (now 84th, 85th, and 86th) 
of the rules of the supreme court. Jb. 

The case of Peebles v. Rogers, was not concurred in by Harris, J., in Chubbuch 
v. Morrison, 6 Pr. R., 367 ; and it was there held that a county jadge has no authority 
to make an order, staying proceedings in an action pending and triable in another 
county, 

Where the place of trial mentioned in the complaint was the city and county of 
New York, and a county judge of the county of Kings had granted an injunction or- 
der, on motion to vacate such order the court said: “ Section 218 says the order may 











§ 407.) COMPUTATION OF TIME. 419 


Caarter X. 


Computation of Time. 
Section 407, Time, how computed. 


§ 407. [368.] Existing suits. Time, how computed.—The 
time within which an act is to be done, as herein provided, shall 
be computed by excluding the first day and including the last. 
If the last day be Sunday it shall be excluded. 


In the computation of time, upon service of notice of trial, the day of service 
ie excladed, and the first day of term is included. This section establishes a 
general role in such a case, notwithstanding the language in section 256. Easton 
v. Chamberlin, 3 Pr. R., 412; Dayton v. McIntyre, 3 Code Rep., 164; 5 Pr. 
R., 117. 
Where an order was granted, giving a 
serve an affidavit on an appeal from a justice’s court, and such order wae dated 
rch, 1849, and the affidavit was not served until Monday, the 
12th,—held, that the affidavit was served in due time. Truaz v Clute, 7 Leg. 
Obs., 163. 
An 





pondent ten days farther time to 





served on Saturday, for Monday, is not a notice of two days, Whip- 





ple v. Williams, 4 Pr. R., 28, 
Sunday should be excluded in computing time, where the notice is less than a 
week. 6. But in King v. Dowdall, 2 Sand. S.C. R., 131, the court suid, We 





pired on the 8th of October, 

days additional time to a 

tended until the 2uth of 
‘Ae to computing time for publication of legal notices, sce scction 425 of this 








420 NOTICES.—SERVICE OF PAPERS, ETO. [§§ 408, 409 


Cuarter XI. 


Notices, and filing and service of papers. 


Secon Ane {Notice and other papers, how served on party or attorney. 


pty { When and how served by mail. 


412. Double time when served by mail. 
413. Notice of motion, &e., when personally eerved. 
414, Where papers need not be served on defendant. 
415, Service of papers on non-resident. 

416, Summons and pleadings to be filed. 

417. Service on attorney. 

418, When this chapter does not apply. 


§ 408. [869.] Existing suite. Notices, éc., how served— 
Notices shall be in writing ; and notices and other papers may 
be served on the party or attorney, in the manner prescribed in 
the next three sections, where not otherwise provided by this act. 


‘The words “ party or attorney” do notinclude the “clerk.” See note to sections 
327 and 411. 
1 Where two attorneys are in partnership, the business being done in the name of 
one, yet service of papers may be on either, whether he is in his office or abroad on 
other business. Lansing v. McKillup, 7 Cow., 416. 

Service on a Sunday, of a notice or other papers, is irregalar and void, Field v. 
Park, 20 Johns. R., 140. 


§ 409. [870.] Existing suits. Service how made.—The ser- 
vice may be personal, or by delivery to the party or attorney 
on whom the service is required to be made, or it may be as 
follows : 

1. If upon an attorney, it may be made during his absence 
from his office, by leaving the paper with his clerk therein, or 
with a person having charge thereof; or when there is no per- 
son in the office, by leaving it between the hours of six in the 
morning and nine in the evening, in a conspicuous place in the 
office ; or if it be not open so as to admit of such service, then 
by leaving it at the attorney’s residence, with some person of 
suitable age and discretion. 

2. If upon a party, it may be made by leaving the paper 
at his residence, between the hours of six in the morning and 





422 NOTIORS.—SERVICE OF PAPERS, ETc. [§ 411—416. 


§ 411. [372.] Existing suits. The same—tIn case of ser- 
vice by mail, the paper must be deposited in the post office, ad- 
dressed to the person on whom it is to be served, at his place of 
residence, and the postage paid. 

The “ place of residence” must be understood to mean the name of the post 
office to which the papers are to be directed. And for the purposes of this section 
the attorney may decide where is his place of residence, by his endorsement on the 
papers. Rowell v. McCormick, 5 Pr. R., 337. Supreme court rule 5. 

§ 412. [873.] (Amended 1849.) Eeisting suits. Double 
time when served by maiit.—Where the service is by mail, it 
shall be double the time required in cases of personal service. 


§ 418 [374.] (Amended 1849.) Existing suite. Notice of 
motion, &c., when personally served—Notice of a motion, or 
other proceeding before a court or judge, when personally serv- 
ed, shall be given at least eight days before the time appointed 
therefor. 


§ 414. [375.] (Amended 1849.) Existing suite. When pa- 
pers need not be served on defendant—Where a defendant 
shall not have demurred or answered, service of notice or pa- 
pers, in the ordinary proceedings in an action, need not be made 
upon him, unless he be imprisoned for want of a bail, but shall 
be made upon him or his attorney, if notice of appearance in 
the action has been given. 


§ 415. [876.] (Amended 1849.) E-visting suits. Service of 
papers where party resides out of the State—Where a plaintiff 
or a defendant who has demurred or answered, or gives notice 
of appearance, resides out of the State, and has no attorney in 
the action, the service may be made by mail, if his residence be 
known, if not known, on the clerk for the party. 


§ 416. [877.] Summons and pleadings to be filed—The 
summons and the several pleadings in an action, shall be filed 
with the clerk within ten days after the service thereof, respec- 
tively, or the adverse party, on proof of the omission, shall be 
entitled, without notice, to an order from a judge that the same 
be filed within a time to be specified in the order, or be deemed 
abandoned. 


‘The court will permit a party to file a pleading after the time limited therefor 
in an order to file it, if the omission be explained—as, if a copy be inadvertently filed 
instead of the original. Short v. May, 2 Sand. 8. C. R., 639. 


§§ 417—419.] DUTIES OF SHERIFFS, ETO. 423 


‘When a party files a pleading in obedience to an order under this section requir 
ing him to do e0, he is not bound to notify the party obtaining the order that the 
pleading is filed." Douoy v. Hoyt, 1 Code Rep. N. 8., 286. 


§ 417. [378.] Existing suite. Service on attorney —Where 
a party shall have an attorney in the action, the service of pa- 
pers shall be made on the attorney, instead of the party. 


Notice of appeal should be served on the attorney of record in the court below, 
not on the party. Tripp v. De Bow, 5 Pr. R., 114; 3 Code Rep., 163. 

The service of such notice being a jurisdictional question, the party can take 
sivantage of it at any time, if he has not appeared so as to give jurisdiction in the 
case. 1b. 


‘Where such service was made upon the party only who had not appeared so as 
to give the court jurisdiction, the appeal was held a nullity. Zb. 

Where the attorney for the plaintiff in error rcmoved from the State, and notice 
had been given to the party to appoint another attorney, pursuant to the statute (2 
R.B., 287, . 67.), held, nevertheless, that a motion to quash the writ of error could 
not be made without notice thereof to the plaintiff in error. Jewell v. Schouten, 
1 Coma, 241. 


§ 418. [379.] Ezisting suits. When this chapter does not 
apply—tThe provisions of this chapter shall not apply to the 
service of a summons, or other process, or of any paper to bring 
a party into contempt. 


w, Seypheddington v Webb, 4 Band. 8. C. R., 6995 Heller v. Heller, 1 Code Rep. 
. 8. 309, 


Cuarrter XII. 
Duties of Sheriffs and Coroners. 


Section 419. Duty of sheriff and coroner in serving or executing process, and 
how enforced. 


§ 419. [380] (Amended 1849.) Duty of sheriff and coroner 
in serving or executing process, and how enforced.—W henever, 
pursuant to this act, the sheriff may be required to serve or exe. 
cute any summons, order or judgment, or to do any other act, 
he shall be bound to do so in like manner as upon process is- 
sued to him, and shall be equally liable in all respects for neg- 
lect of duty ; and if the sheriffbe a party, the coroner shall be 
bound to perform the service, as he is now bound to execute 
process, where the sheriff is a party ; and all the provisions of 
this act relating to sheriffs shall apply to coroners when the 
sheriff is a party. 

‘See supreme court rule, 6, and section 290. 


424 GUARDIANS, REFEREES, ETO. [$8 420—422. 


Cuarrer XIII. 
Accountability of Guardians. 


Sectiox 420. Guardian not to receive property until security be given. 


§ 420. [381.] @uardian.not to receive property until security 
given —No guardian appointed for an infant, shall be permit- 
ted to receive property of the infant, until he shall have given 
sufficient security, approved by a judge of the court or a coun- 
ty judge, to account for and apply the same, under the direc- 
tion of the court. 

Supreme court rules, 54 et seq. 


Carrer XIV. 


Powers of Referees. 


Bection 421. Referees authorized to admiuister oaths and to exercise powers now 
vested in referees by law. 

§ 421. [382.] Authorized to administer oaths, and to exer- 
cise powers now vested in referees by law.—Every referee ap- 
pointed pursuant to this act, shall have power to administer 
oaths in any proceeding before him, and shall have generally 
the powers now vested in a referee by law. 

See note on page 218. 


Cuaprer XV. 


Miscellaneous provisions. 


Sxcrion 422. Papers lost or withheld, how supplied. 
423, Where undertakings to be filed. 
Au, Jadgment on bond and warrant of attorney, executed before July 1, 


425, Tine f for publication of notices, how computed. 
426. Lawe of other States and governments, how proved. 


§ 422. Papers lost or withheld, how supplied.—If an original 
pleading or paper be lost or withheld by any person, the court 





426 MISCELLANEOUS PROVISIONS. (§ 426. 


State, or territory, or foreign government, may be proved as 
facts by parol evidence ; and the books of reports of cases ad- 
judged in their courts, may also be admitted as presumptive 
evidence of such law. 

Bee Laws of 1845, p. 326. Laws of 1846, pp. 204, 303; 6 Wend. 483; 2 Ih, 


411; Dall, 412; 9 Cranch, 122, n.; 1 Sterk. Eo. (ed. 1842) 232, n.2; 1 Phill. 
Eo, (Cow. and H. ed., 1843) 383; 3 Zb., 1056, w. 708. 


§ 427.) FOREIGN CORPORATIONS. 427 


TITLE XI. 


Actions in Particular Cases. 


Cuarrex I. Actions against foreign corporations. 
IL Actions in place of scire faciae, quo warranto, and of informations in 
the nature of a quo warranto. 
III. Actions for the partition of real property. 
IV. Actions to determine conflicting claims to real property, and for waste 
and nuisance. 
V. General provisions relating to actions concerning real property. 


Cuarter I. 


Actions against Foreign Corporations. 
Section 427, Where and by whom brought. 


§ 427. Where and by whom brought.—An action against a 
corporation, created by, or under the laws of, any other State, 
government, or country, may be brought in the supreme court, 
the superior court of the city of New York, or the court of com- 
mon pleas for the city and county of New York, in the follow- 
ing cases : 

1. By a resident of this State, for any cause of action. 

2. By a plaintiff not a resident of this State, when the cause 
of action shall have arisen, or the subject of the action shall be 
situated, within this State. 


‘The code of 1848 had no section corresponding to this, and in an action com- 
amenced against a foreign corporation in the court of common pleas for the city and 
county ef New York, while that code was in operation, and called on for trial after 
the code of 1849 went into effect,—on tl use being called, it was objected chat 
he court had no jurisdiction ; to which it was answered, that, by appearing and 
amwering without objection, the defendant had waived his right to object to the juris- 
diction ; but it was held, that the court had no jurisdiction of the action, and that the 
right to reserve the objection to the time of trial was expressly conferred by the code, 
aod that there had been no waiver #0 as to confer jurisdiction. Case v. Okio ins. Co., 
‘2 Code Rep., 82. 

‘The service of a summons upon the president of a foreign corporation. -\~"=—--na 














480 SOL. FA., QUO WABRANTO, ETO. [88 431, 432. 


1. Offend against any of the provisions of the act or acts 
creating, altering, or renewing, such corporation ; or, 

2. Violate the provisions of any law, by which such cor- 
poration shall have forfeited its charter, by abuse of its pow- 
ers; or, 

3. Whenever it shall have forfeited its privileges or fran- 
chises, by failure to exercise its powers; or, 

4, Whenever it shall have done or omitted any act, which 
amounts to a surrender of its corporate rights, privileges, and 
franchises ; or, 

5. Whenever it shall exercise a franchise or privilege, not 
conferred upon it by law. 

And it shall be the duty of the attorney-general, whenever 
he shall have reason to believe, that any of these acts or omis- 
sions can be established by proof, to apply for leave, and upon 
leave granted, to bring the action in every case of public 
interest, and also in every other case, in which satisfactory 
security shall be given, to indemnify the people of this State 
against the costs and expenses to be incurred thereby. 


§ 431. Leave, how obtained—Leave to bring the action 
may be granted, upon the application of the attorney-general; 
and the court or judge may, at discretion, direct notice of such 
application to be given to the corporation or its officers, 
previous to granting such leave, and may hear the corporation 
in opposition thereto. 


§ 432. Action upon information or complaint, of course— 
An action may be brought by the attorney-general in the name 
of the people of this State, upon his own information, or upon 
the complaint of any private party, against the parties offend- 
ing in the following cases : 

1, When any person shall usurp, intrude into, or unlawfully 
hold or exercise, any public office, civil or military, or any 
franchise within this State, or any office in a corporation cre- 
ated by the authority of this State; or, 

2. When any public officer, civil or military, shall have 
done or suffered an act which, by the provisions of law shall 
make a forfeiture of his office; or, 

3. When any association, or number of persons, shall act 


§8 433—435.] sor. FA., QUO WARRANTO, ETO. 481 


within this State as a corporation, without being duly incor- 
porated. 


§ 433. Action when and how brought to vacate letters patent. 
—An action may be brought by the attorney-general, in the 
nam of the people of this State, for the purpose of vacating 
or annulling letters patent, granted by the people of this State, 
in the following cases : 

1. When he shall have reason to believe that such letters 
patent were obtained by means of some fraudulent suggestion 
or concealment of a material fact, made by a person to whom 
the same were issued or made, or with his consent or knowl- 
edge; or, 

2. When he shall have reason to believe, that such letters 
patent were issned through mistake, or in ignorance of a ma- 
terial fact ; or, 

3. When he shall have reason to believe, that the patentee, 
or those claiming under him, have done or omitted an act, in 
violation of the terms and conditions on which the letters pa- 
tent were granted, or have, by any other means, forfeited the 
interest acquired under the same. 

This section is limited to letters patent, granted by the people, and does not ex- 


tend to letters patent granted by the king of Great Britain, prior to the revolution. 
The People v. Clarke, 10 Barb. S.C. R., 120. 


§ 434. Ielator, when to be joined as plaintif.—When an 
acton shall be brought by the attorney-general, by virtue of 
this chapter, on the relation or information of a person having 
an interest in the question, the name of such person shall be 
joined with the people, as plaintiff. 


§ 435. Complaint and arrest of defendant, in action for 
usurping an ofice—Whenever such action shall be brought 
against a person for usurping an office, the attorney-general in 
addition to the statement of the cause of action, may also set 
forth in the complaint, the name of the person rightfully en- 
titled to the office, with a statement of his right thereto; and in 
euch case, upon proof by affidavit, that the defendant has re- 
ceived fees or emoluments belonging to the office, and by 
means of his usurpation thereof, an order may be granted by a 
Judge of the supreme court, for the arrest of such defendant, 


432 SCL FA., QUO WARRANTO, ETO. [§§ 486—440. 


and holding him to bai], and thereupon he shall be arrested 
and held to bail, in the manner, and with the same effect, and 
subject to the same rights and liabilities, as in other civil 
actions, where the defendant is subject to arrest. 


$436. Judgment in such actions—In every such case, 
judgment shall be rendered upon the right of the defendant, 
and also upon the right of the party so alleged to be entitled, 
or only upon the right of the defendant, as justice shall re- 
quire. 

§ 437. Assumption of office, dc., by relator, when judgment 
is in his favor—If the judgment be rendered upon the right 
of the person so alleged to be entitled, and the same be in favor 
of such person, he shall be entitled, after taking the oath of 
office and executing such official bond as may be required by 
law, to take upon himself the execution of the office; and it 
shall be his duty, immediately thereafter, to demand of the 
defendant in the action, all the books and papers in his cus- 
tody, or within his power, belonging to the office from which 
he shall have been excluded. 


§ 438. Proceedings against defendant, on refusal to deliver 
books or papers.—If the defendant shall refuse or neglect to 
deliver over such books or papers, pursuant to the demand, 
he shall be deemed guilty of a misdemeanor, and the same 
proceedings shall be had, and with the same effect, to compel 
delivery of such books and papers, as are prescribed in article 
five, title six, chapter six, of the first part of the Revised Sta- 
tutes. 


§ 489. Damages, how recovered.—If the judgment be ren- 
dered, upon the right of the person so alleged to be entitled, in 
favor of such person, he may recover, by action, the damages 
which he shall have sustained, by reason of the usurpation by 
the defendant of the office from which such defendant has been 
excluded. 

§ 440. One action against several persons claiming offies or 
JSranchise.—Where several persons claim to be entitled to the 
same office or franchise, one action may be brought against all 
such persons, in order to try their respective rights to such of- 
fice or franchise. 
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poration, or for vacating or annulling of letters patent, it shall 
be the duty of the attorney-general, to cause a copy of the 
judgment roll to be forthwith filed in the office of the secretary 
of state. 


§ 446 Entry of judgment relating to letters patent in records 
of commissioners of land office.—Such secretary shall thereupon, 
if the record relates to letters patent, make an entry in the 
records of the commissioners of the land office, of the substance 
and effect of such judgment, and of the time when the record 
thereof was docketed, and the real property granted by such 
letters patent, may thereafter be disposed of by such commis. 
sioners, in the same manner as if such letters patent had never 
been issued. 


§ 447. Actions for forfeiture of property to the people.— 
Whenever, by the provisions of law, any property, real or per- 


sonal, shall be forfeited to the people of this State, or to any 
officer for their use, an action for the recovery of such proper 
ty, alleging the grounds of the forfeiture, may be brought by 
the proper officer, in the supreme court. 


Cuarter III. 


Action for the Partition of Real Property. 
Section 448. Provisions of Revised Statutes applicable to actions for partition. 


§ 448. Provisions of Revised Statutes, applicable to actions 
Sor partition —The provisions of the Revised Statutes relating 
to the partition of lands, tenements, and hereditaments, held or 
possessed by joint tenants or tenants in common, shall apply 
to actions for such partition brought under this act, so far as 
the same can so be applied to the substance and subject matter 
of the action, without regard to its form. 

The code of 1848 had no section corresponding to this, and under the code of 
joubt existed whether the proceedings for partitiou should be by petition un- 


ised statutes, or by summons and complaint under the code. It was held 
ut finally that the proceedings might be either by summons and com- 










436 CONFLICTING CLAIMS, WASTE, NUISANCE. [§3 450—454. 


gard to the forms of the proceedings as they are prescribed by 
those statutes. 
eco RMTithaandiog this soctin, it has boon bold that actin to determine eva: 
i janner prescribed 
By tie rornod slatted” Grane. Sawyers} Cove Rep. N. Se 30 
‘The costs allowed to the prevailing party in a summary proceeding to recover 
possession of land, are merely the fees of those officers who are required to perform 
the services, such as the judge, sheriff, constable, &c. Attorney and counsel foe 
are not recoverable against the adverse party. Partridge v. Ford, 5 Pr. R21. 
provisions of the revised statutes relative to the determination of olaime to 
real property (2 R. S., 313), were amended by laws of 1648, p. 67. 

§ 450. Action of waste abolished. Waste how remedia- 
ble.—The action of waste is abolished, but any proceeding 
heretofore commenced, or judgment rendered, or right acquir- 
ed, shall not be affected thereby. Wrongs heretofore remedia- 
ble by action of waste, are subjects of action as other wrongs, 
in which action there may be judgment for damages, forfei- 
ture of the estate of the party offending, and eviction from the 
premises. 

$451. Provisions of Revised Statutes applicable to action. 
Sor waste under this act—The provisions of the Revised Sta- 
tutes relating to the action of waste, shall apply to an action for 
waste brought under this act, without regard to the form of the 
action, so far as the same can be so applied. 


§ 452. When judgment of forfeiture and eviction to be given 
—Judgment of forfeiture and eviction shall only be given in 
favor of the person entitled to the reversion, against the tenant 
in possession, when the injury to the estate in reversion shall 
be adjudged in the action to be equal to the value of the 
tenant’s estate, or unexpired term, or to have been done in 
malice. 

§ 453. Writ of nuisance abolished—The writ of nuisance 
is abolished ; but any proceeding heretofore commenced, or any 
judgment rendered, or right acquired, shall not be affected 
thereby. 


§ 454. Remedy for injuries heretofore remediable by writ of 
nuisance.—Injuries heretofore remediable by writ of nuisance, 
are subjects of action, as other injuries, and in such action there 
may be judgment for damages, or for the removal of the nuis- 
ance, or both. 





438 EXISTING sUrTe. [§$ 456, 457. 


TITLE XIV. 


Provisions relating to Existing Suite* 


Section 456. Appeal from an order at special term, on summary application, after 
judgment. 
457. Writ of error in all cases abolished. Appeal substituted. 
458. Execotion when imable oa  jadgment dockoted before July 1, 


459. Procediog by re-hearing abrogated. 
460. Appeals from Goal droree, by = sie jodge, in supreme court, in 
suits in equity pending on July 1, 1847, when to be taken. 
461. lowe ot fer 8 in county court or common Pleas before Jaly 1, 1648, 
wr tri 


§ 456. Appeal from order at a special term, on summary 
application after judgment. -The appeal mentioned in section 9, 
of the act to facilitate the determination of existing suits in the 
courts of this State, may also be taken from an order made at 
a special term, on a summary application in an action after 
judgment, when such order involves the merits of the applica- 
tion, or some part thereof. 


§ 457. Writ of error in all cases abolished. Appeal substi- 
tuted.—No writ of error shall be hereafter issued in any case 
whatever. Wherever a right now exists to have a review of a 
judgment rendered, or order or decree made before the first 
day of July, 1848, such review can only be had upon an 
appeal taken in them anner provided by this act; and all ap- 
peals heretofore taken from such judgments, orders, or decrees, 
under the provisions of the code of procedure, which are still 
pending in an appellate court, and not dismissed, shall be valid 





* Upon the code and upplementary act of 1848, a question was raised as to 
what was an existing suit ; and where in an action at law a declaration was delivered 
tothe sheriff for service before the code went into effect, but was not served until after 
the code took effect, it was held, not to be an existing suit, and the declaration was 
set‘aside. Diefendorf v. Elwood, 3 Pr. R., 385; 1 Code Rep., 42. 

‘An equity suit in which the subpoena to appear and answer was tested and issued 
prior to Ist July, 1848, but not served until after that time, was held to be an exist- 
ing suit, Angelo v. Van Burgh, 1 Code Rep., 84. 








§§ 458, 459.) EXISTING SUITS. 439 


and effectual, But this section shall not extend the right of 
review to any case or question to which it does not now ex- 
tend, nor the time for appealing, nor shall it apply to a case 
where a writ of error has been already issued. 

Section 457 of the code of 1848, authorizes a review only in cases where the 
jndgment, decree, or order appealed from, was entered before the code was passed, 

where a right of review existed by tho previous law. Dunlop v. Edwards, 3 
Code Rep., 197. 

A writ of error will not lie to review in the court of appeals a decision of the 


supreme court, made at special term, awarding a peremptory mandamus. People 
vy. Steele, 1 Code Rep., 88. 6: 5 OY 7s 


§ 458. Execution when issuable on a judgment, docketed be- 
Sore July 1, 1848.—An execution may be issued without leave 
of the court upon a judgment docketed before the first day of 
July, 1848, or now or hereafter to be rendered in an action 
pending on that day, at any time within five years after the 
rendering of the judgment. 
See sections 283, 284, 


§ 459. (Amended, 1851.)—Application of this act to actions 
pending—Extraordinary terms.—The provisions of this act 
apply to future proceedings in actions or suits heretofore com- 
menced, and now pending as follows : 

1. If there have been no pleading therein, to the pleadings 
and all subsequent proceedings: 

2. When there is an issue of law or of fact, or any other 
question of fact to be tried, to the trial and all subsequent pro- 
ceedings : 

8. After a judgment or order, to the proceedings to enforce, 
vacate, modify, or reverse it, including the costs of an appeal. 
Whenever the judges of the supremo court in any district find 
that the court at any term or circuit, has not been, or wil! not 
be able to dispose of all the cases upon the calendar, they may 
request the governor to assign other judges, and if necessary, 
appoint extraordinary terms and circuits, for the purpose of 
disposing of such cases. The governor may thereupon make 
such assignment, and the judges assigned must hold the courts 
accordingly. 

Before amendment this section was as follows; The proceeding by re-hearing, 
provided for in the act in relation to the judiciary, passed May 12, 1847, and mod- 
ified in sections 7 aud 8 of the act to facilitate the determination of existing suits in the 


courts of this State, passed April 12, 1848, is hereby abrogated, oo far as it relates 
to the appeals provided for in this section. 
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TITLE XV. 


General Provisions. 


Szcrion ie Deianion < “real pro Property. fad 
463. nition of * person: ty.” 
464. Definition of « Property? Property. 
465. Definition istrict.” 
466. Definition of “clerk.” 
467. Role of strict construction of statutes inapplicable to this act. 
468. Statntory provisions inconsistent with this act, 
469. Roles and practice inconsistent with this act, abrogated. 
470, Judges to make general rules. 
471. This act not to affect certain proceedings and statute j proveleas: 
472. Certain parts of revised and other statutes not re) 
473, This act, when to take effect. 


§ 462. [383.] Definition of “real property.”—The words 
“real property,” as used in this act, are co-extensive with 
lands, tenements, and hereditaments. 

§ 463. [884.] Definition of “personal property."—The 
words “‘ personal property,” as used in this act, include money, 
goods, chattels, things in action, and evidences of debt. 


‘A claim for services reudered is not personal Property within the meaning of this 
section. The People v. Hulbert, 1 Code Rep. N. 8. 


§ 464 [385.] Definition of “ ‘property: —The word “ prop- 
erty,” as used in this act, includes property real and personal. 







§ 465. [386.] Definition of “ district."—The word, “ dis- 
trict,” as used in this act, signifies judicial district, except 
when otherwise specified. 


§ 466. [387.] Definition of “ clerk.”—The word “ clerk,” 
as used in this act, signifies the clerk of the court where the 
action is pending, and in the supreme court, the clerk in the 
county mentioned in the title of the complaint, or in another 
county to which the court may have changed the place of trial, 
unless otherwise specified. 

An official statute certificate, signed pay a deputy clerk without stating that the 


clerk was absent, held sufficient. 4 Pr. . 
See note to section 312, and Andrews v. Durant, 6 Pr. R- 191. 














SUPPLEMENTARY ACT. 


AN AOT 


To amend an act entitled “ An act to facilitate the determina- 
tion of existing suits in the courts of this State.” 
Pansed April 11,1849. 


The People of the State of New York, represented in Senate 
and Assembly, do enact as follows : 

The act entitled “ An act to facilitate the determination of 
existing suits in the courts of this State,” passed April 12, 
1848, is hereby amended so as to read as follows: 

§ 1. (Amended 1849.) The act to simplify and abridge the 
practice, pleadings, and proceedings of the courts of this State, 
passed April 12, 1848, and amended at the present session of 
the Legislature, is herein designated as the “ Code of Proced- 
ure.” 


TITLE I. 


Provisions relating to the Courts in general. 
Curren 1. Sections of the Code of Procedure referred to and applied to 


existing suits, 
2. Other provisions relating to existing suits. 


Cuaprter I. 
Sections of the Code of Procedure referred to and applied to 
existing suite. 


§ 2. (Amended 1849.) The provisions of the Code of Proce 
dtire, contained in the following sections thereof, are hereby 
applied, so far as the same are applicable, to future proceedings 
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in civil suits, whether at law or in equity, pending on the first 
day of July, 1848, as follows : 

A writ of error was held to be a “suit” within this section. Grover v. Coon, 
3 Pr. R, 341. 

Where an appeal to a edunty court was perfected by the service of the m 
papers upon the justice, on the 3rd of June, 1848, held that it was a suit pending on 


‘the lst of July, 1848. Teall v. Van Wyck, 10 Barb. 8. C. R., 376, 
‘See note to section 8 of the code. 


1. Sections seventy-two, one hundred and twenty-one, one 
hundred and sixty-nine to one hundred and seventy-six, both 
inclusive, three hundred and fifteen, and three hundred and 
eighty-eight, to proceedings in actions in the supreme conrt, in 
the county courts, in the superior court of the city of New York, 
in the court of common pleas for the city of New York, in the 
mayors’ courts of the cities of Albany, Hudson, Troy, and 
Rochester, and in the recorders’ courts in the cities of Buffalo 
and Utica. 

2. Sections two hundred and ninety-two to three hundred 
and two, both inclusive, to executions on a judgment or decree 
in any of these courts, hereafter issued against any person, to 
the sheriff of the county where he resides, or if he reside out of 
the State, to the sheriff of the county where the record of judg- 
ment is filed or the decree enrolled; the word “ judgment,” 
in these sections being taken to include a decree. 


‘The words “‘ hereafter issued ”’ in this section mean after July 1,1848. Dunhem 
v. Nicholson, 2 Sand. S. C. R., 636. 


3. Sections three hundred and twenty-three to three hun- 
dred and thirty-one, both inclusive, three hundred and thirty- 
three to three hundred and forty-seven, both inclusive, and 
three hundred and fifty-one to three hundred and seventy-one, 
both inclusive, to the review of judgments, decrees, and final 
orders from which no writ of error or appeal shall have been 
already taken, the word “judgment” being taken to include 
a decree, and “ judgment roll” to include the record of judg- 
ment and enrollment of decree. 


Farmere’ Loan and Trust Co. v. Carroll, 4 Pr. R., 911; 1 Code Rep, 112. 


4 Sections three hundred and ninety to three hundred and 
ninety-nine, both inclusive, four hundred and six to four hun- 
dred and fifteen, both inclusive, four hundred and seventeen, 
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and four hundred and eighteen, to proceedings in actions in all 
the courts of civil jurisdiction in the State. 

5. Section four hundred and two, to non-enumerated mo- 
tions in the courts mentioned in the first subdivision of this sec- 
tion. 

See notes to sections 401, 402, 403, of the code. 


‘This section does not authorize an appeal where the suit was terminated by judg- 
ment before the code took effect. 

The “final orders” from which that section authorizes an appeal to this court, 
are, it seems, orders made in special proceedings, or upon summary application after 
judgment ; ‘and in the latter case the application, it seems, must concede the validi 
‘of the jadgment, and seck relief upon matter arising subsequently. Dunlop v. Ki 
wards, 3 Code Rep., 197. 

‘A final decree, regularly entered (not enrolled), cannot be corrected on special 
motion; it mast be a re-hearing, or if enrolled, by bill of review. Picabia v. 
Everard, 4 Pr. R., 113, 2 Code Rep., 69. 


Caapter I. 
Other provisions relating to existing suits.* 


§ 3. Suits referred by consent. Reference to take testi- 
mony.— Any suit in equity now pending in the supreme court, 
or which may be there pending before the first day of July 
next, or any issue therein, whether of fact or of law, or both, 
may be referred upon the written consent of the parties con. 
cerned ; and upon the like consent, a reference may be order- 
ed to take testimony, or to report facts, or to execute any order 
or decree. 


§ 4. Reference when directed by court.—Where the parties 
do not consent, as in the last section mentioned, the court may, 





® Bee note to Trial by Referees, p. 284. 

A reference as to surplus moneys in a suit pending in the late court of chancery, 
is not a reference under this act. Rogere v. Mouncey, 1 Code Rep., 63. A refer- 
‘ence to take testimony in an equity suit at issue upon the pleadings, cannot be 
directed under this act unless by consent. Flagg v. Munger, 2 Code Rep., 17; 
3 Barb. 8. C. R., 11. 

On a reference to hear and determine, under code of 1848, an order to examine 
co-defendant, was necessary. Roberts v. Thompson, 1 Code Rep, 113. 

‘Where the examination of a long account is not necessarily involved, a reference 
will not be ordered. Sheldon v. Weeks, 7 Leg. Obs., 57. 

‘What exceptions to a reference may be reviewed in the court of appeals. Wilson 
v, Allen, 2 Code Rep., 26. 

What edings are to be had on reports of referees in suits pending July 1, 
and bow such Teports may be reviewed, see Mucklethwaite v. Weiser, 1 Code 


1848, 
Rep. 61 ; 
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upon the application of either, or of its own motion, direct a 
reference in such suit, in the following cases: 

1. Where the determination of an issue of fact shall require 
the examination of a long account on either side ; in which case 
the reference may be to hear and decide the whole issue, or 
to report upon any specific question of fact involved therein ; 
or, 

2. Where the taking of an account shall be necessary for the 
information of the court, before decree, or for carrying an order 
or decree into effect ; or, 

3. Where a question of fact, other than upon the plead- 
ings, shall arise, upon motion or otherwise, in any stage of the 
suit. 


§ 5. Report of referee to stand as decision.—The report of 
the referee or referees upon the whole cause, or upon the whole 
of any issue therein, shall stand as the decision of the court, 
in the same manner as if the cause or issue had been deter. 
mined by the court at a special term, and may be reviewed in 
like manner. 

See section 278 of Code. 


§ 6. (Amended 1849.) Jeferees, how appointed.—The re- 
feree or referees shall be appointed in the manner provided in 
section two hundred and seventy-three of the code of proce- 
dure, and shall have the powers specified in section four hun- 
dred and twenty-one, and the compensation specified in section 
three hundred and thirteen of that code. 


§ 7. Re-hearing. Security to be given. Notice of re-hear- 
img.—No re-hearing shall take place at a general term of the 
supreme court, of an order or decree made at a special term, 
unless the same involve the merits of the suit or proceeding, or 
some part thereof. And further proceedings upon the order 
or decree shall not be stayed, unless security be given in the 
same manner, and to the same extent, as would be required if 
an appeal were taken to the court of appeals from the same 
order or decree, made or confirmed at a general term. Nor 
ghall such re-hearing be had, unless notice of the same be given 
within ten days after notice of the order or decree reheard, 
with the security thus required. 


Under this section it was held, in Schermerhorn v. Mayor, ¢c., of New York (3 
Pr. R., 254), that the proceedings to obtain a re-hearing were to be governed by th 
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act, and that security must be given in all cases on « re-hearing, in non-enumerated 
motions in equity, as well as final decrees. That where no stay of proceedings was 
sought, the security must be in conformity to 2 R.S., 605, s. 80, and where a stay 
‘was required, the security must be given in conformity with sections 82, 83, 84, and 
85, of 2 R.S., 606. 

‘That the statute peremptorily requires the security to be given within ten days 
after notice of the order or decree re-heard, and that the court had no power to 
relieve a party who had omitted to give security within the ten days.—See also 
Burch v. Newbury, 3 How. Pr. R., 271; 1 Code Rep., 41. Wilson v. Onderdonk, 
1 Code Rep., 64; 3 Pr. R., 319. Crane v. Crane, 1 Code Rep., 92. Butler v. Bab- 
cock, Ib. ‘Sheldon v. Barnard, Ib. 82. Finchley v. Mills, ny 83. Poughkeepsie 
Bk y. Haight, 3 Pr. R, 83. 

A motion for a review does not involve the merits, and cannot be re-heard. 
Sheldon v. Weeks, 1 Code Rep.,87. Conro v. Gray, 4 Pr. R., 166. A motion to 
dimolve an injunction may. fb. And so may a decision ‘awarding a peremptory 
mandamus. "People v. Steele, 1 Code Rep., 88. An order for re-hearing suspends 
all proceedings on the decree. Finchley v. Mille, Ib., 83. And as to what may 
or may not be taken to the court of appeals, see Blair v. Ditlaye, 3 Pr. R., 422. 
Gracie v. Freeland, 1 Coms., 228. Marvin v. Seymou: Code -y LLL. 

The word “decree” in this section includes a “ final decree” Mason v. Jones, 
1 Code Rep. N. 8., 335. 

In actions pending when the code took effect, the proper mode of reviewing a 
decree made at special term is by a motion for a re-hearing. Dempsey v. Tylee, 
1 Code Rep. N. S., 360. 

Where a party gives notice of appeal instead of re- 
may, by not objecting in due time, waive 
notice. Ib. 








earing, the adverse party 
is right to object to the regularity of the 





§ 8. What notice necessary.—No petition for a re-hearing 
need be made. Instead thereof, it shall only be necessary to 
serve & notice in writing on the adverse party, and on the clerk 
with whom the order or decree to be re-heard is entered, stat- 
ing the application for a re-hearing of such order or decree, or 
some specified part thereof. 

‘The word “decroo” in this section includes a ‘final decree.” ‘The service of 
a copy of a decree marked ‘‘copy” and signed by the clerk is notice of the decree ; 
and the time to appeal will commence to run from the service of such copy. Mason 
v. Jones, 1 Code Rep. N. 8., 335. 

§ 9. Appeal from an order—Any party aggrieved by an 
order made at a special term of the supreme court, in an ac- 
tion at law, or in a special proceeding, when it involves the 
merits of the action or special proceeding, or some part there- 
of, may appeal therefrom to the court at a general term; 
where, upon such appeal, the order may be reversed, affirmed, 
or modified, according to law. 

‘This section is retrospective as well as prospective. People v. Steele, 1 Code 


‘See note to section 349 of code, and Iddings v. Bruen, 1 Code Rep., 61. 

i July, 1848, and then pending, the 
Tight to appeal from an order made at the special term, must depend upon the 9th 
section of the supplementary act, and that section gives the right of appeal from such 
orders as “involve the merits of the action.’ Seeley v. Chittenden, 10 Barb. 8. C. 


R, 303. 
Bee section 456 of the code. 
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§ 10. Appeal how made.—The appeal in the last section 
mentioned, may be made, by the service of a notice in writing, 
on the adverse party, and on the clerk with whom the order 
is entered, stating the appeal from the same, or some speci- 
fied part thereof. But no such appeal shall be taken, unless 
a judge of the supreme court certify, that, in his opinion, it is 
proper, that the question arising on the appeal should be de- 
cided at the general term. 
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TITLE II. 


Provisions relating to Courts in the First Judicial District.* 


§ 11. (Amended, 1849.) General term of supreme court, 
how continued—The general term of the supreme court, ap- 
pointed to be held in the first judicial district, on the first 
Monday of April, eighteen hundred and forty-eight, shall be 
continued from the first Monday of each month to the third 
Saturday thereafter, until and including the third Saturday 
after the first Monday of July, eighteen hundred and forty- 
eight, or until all the cases on the calendar be sooner heard, or 
a sufficient opportunity be given for the hearing thereof. 


§ 12. (Amended, 1849.) Special terms and circuit courts, 
how continued.—The special terms and circuit courts appointed 
to be held in the first judicial district at any time hereafter, 
before the first day of July, eighteen hundred and forty-eight, 
shall be respectively continued from the first Monday of each 
month to the third Saturday thereafter, until and including the 
third Saturday after the first Monday of July, eighteen hun- 
dred and forty-eight, or until all the cases ready thereat for 
hearing or trial be sooner heard, or otherwise disposed of. 


§ 13. (Amended, 1849.) General and special terms in first 
district—In addition to the courts already required by law, 
there shall be held on the first Monday of September, eighteen 
hundred and forty-eight, a general and special term of the 
supreme court, and a circuit court in the first judicial district, 
by such judges as the governor shall, by appointment, in writ- 





* Laws of 1852, cap. 374, p. 591, provide, “ In addition to the circuit courts now 
azthorized to be held in the city and county of New-York, sittings, for the trial of 
imsues of fact triable by » jury, may be held in said city and county, at such times as 
the chief judge of the court of appeals may appoint, and all existing statutes relative 
to the circuits in the first district are to apply to such sittings, and that several sircuits 
of cirouits and sittings, may be held at ‘te same time. 
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ing, designate; which terms and circuit court shall be exclu- 
sively devoted to the determination of suits and proceedings 
in the supreme court, commenced before the first day of July, 
eighteen hundred and forty-eight. 


§ 14. (Amended, 1849.) Zerms how long continued.—The 
terms and circuit court, mentioned in the last section, shall 
each be continued in each month, except October and January, 
from the first Monday to the third Saturday thereafter, inclu- 
sive, until the fourth Saturday in February, eighteen hundred 
and forty-nine, or until the suits and proceedings mentioned in 
the last section, ready for hearing at such courts, shall be 
sooner determined. 


§ 15. Incase of disability, Governor may assign other judges. 
—If the judges assigned to hold such general or special terms 
or circuit courts, or any of them, be unable, by reason of sick- 
ness, or judicial engagements elsewhere, to sit until the close 
thereof, the Governor shall assign other judges, not actually 
engaged in holding court, to take their places respectively. 


§ 16. When cause passed, how placed on the calendar.— 
When a cause, placed upon a calendar of a court of record in 
the city of New York, shall be regularly called and passed, 
without a postponement by the court for good cause shown, it 
shall thencefurth take its place on the same or any future 
calendar, as if the date of the issue were the time when it 
was thus passed. 


$17. Party to state date of issue—In the case mentioned 
in the last section it shall be the duty of the party placing 
a cause upon the calendar, for a subsequent term, to state the 
date of the issue, as above prescribed ; and if he omit to do 
80, by reason whereof the issue retains its priority on the calen-. 
dar, the court on the application of the adverse party, or of its 
own motion, may strike the cause from the calendar. 


$18. Act takes effect immediately—This act shall take 
effect immediately, except that section two shall take effect at 
the same time with the Code of Procedure. 


APPENDIX. 


RULES OF COURT.* 


COURT OF APPEALS. 
ADOPTED MAY 25, 1849.—AMENDED APRIL 7, 1852. 


Orpsrep, That the following rules for governing the practice in 
this court, numbered from I. to XIX., both inclusive, be adopted and 
published. 


Rozz I. ‘ 


‘When the appeal is from a judgment, the return of the clerk of the 
court below shall consist of certified copies of the notice of appeal, and 
the judgment roll. When the appeal is from such an order as is men- 
tioned in the eleventh section of the code of procedure, the return shall 
consist of certified copies of the notice of appeal, the order appealed 
from and the papers on which the court below acted in making the 
order, 


Ruze II. 


The appellant shall cause the proper return to be made and filed 
with the clerk of this court within twenty days after the appeal shall be 
perfected. If he fail to do so, he shall be deemed to have waived the 
appeal ; and on an affidavit proving when the appeal was perfected, and 
8 certificate of the clerk that no return has been filed, the respondent 
may enter an order with the clerk dismissing the appeal for want of 





* No general rule or order of the court of appeals, or of the supreme court, shall be 
of any force or offect until it shall have been published in the newspaper at Albany 
in which legel notices are by law required to be published, once in each week fer 
three successive weeks. (Laws of 1947, cap. 470, p. 639, «. 4.) 
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prosecution, with costs; and the court below may thereupon proceed 
‘as though there had been no appeal. 

See note to section 328 of the code. 

An affidavit of the respondent is sufficient to prove when the appeal was per- 
fected. 

See note to section 339 of the code, as to when the appeal is “‘perfected.” 

‘When the printed case or error-book does not show a return made by the clerk 
below, the appellate court have no authority to hearthe argument. The People v. 
Barron, 6 Pr. R., 81. 


Rowe III. 


If the return made by the clerk of the court below shall be defec- 
tive, either party may, on an affidavit specifying the defect, apply to 
one of the judges of this court for an order that the clerk make a fur- 
ther return without delay. 


See note to section 328 of the code. 


Rove IV. 
The attorneys and guardians ad litem of the respective parties in 
the court below, shall be deemed the attorneys and ians of the 


same parties respectively in this court, until others shall be retained or 
appointed, and notice thereof shall be served on the adverse party. 


Rei V. 


In all calendar causes a case shall be made by the appellant, which 
shall consist of a copy of the return of the clerk, and the reasons of the 
court below for its judgment, if the same can be procured. If the case 
is voluminous, an index to the pleadings, exhibits, depositions, and other 
principal matters shall be added. 


Rere VI. 


All cases and points, and all other papers furnished to the court in 
calendar causes, shall be printed on white writing paper, with a i 
on the outer edge of the leaf not less than one and a half inch wide. The 

rinted page, exclusive of any marginal note or reference, shall be seven 
inches long, and three and a half inches wide. The folio, numbering 
from the commencement to the end of the case, shall be printed on the 
outer margin of the page. 


Roe VII. 


Within forty days after the appeal is perfected, the appellant shall 
serve three printed copies of the case on the attorney of the adverse party. 
TE he fail to do so, he shall be deemed to have waived the appeal ; and 
on an affidavit proving the default, the respondent may enter an order 
with the clerk dismisning the appeal for want of prosecution, with costs; 
and the court below may thereupon proceed as though there had been 
no appeal. 


This rule applied to appeals pending when this rule was adopted. Dresser ¥, 
Brooke, 2 Code Rep., 130. 

Bee note to section 339 of the code, as to when the appeal is perfected ; and eee ” 
Newton v. Harris, 1 Code Rep. N.8,, 191, 
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Rove XIIL 


Criminal cases shall have a preference, and may be moved, on be- 
half of the people, out of their order on the calendar. 


Rute XIV. 
Causes may be submitted by the parties on printed arguments. 


Rure XV. 


Motions will be heard on the morning of the first day, and the mom- 
ing of each following Tuesday and Friday during the term, before 
ting up the calendar. 

here notice has been given of a motion, if no one shall appear to 
oppose, it will be granted as of course. 


Rue XVI. 


The remittitur shall contain a copy of the judgment of this court, 
and the return made by the clerk of the court below; and shall be 
sealed with the seal, and signed by the clerk of this court. 


Rute XVII. 


‘When a decree of order shall be affirmed or reversed by the default 
of either party, the remittitur shall not be sent to the court below, un- 
less this court shall otherwise direct, until ten days after notice of the 
affirmance or reversal shall have been served on the attorney of the 
party in default. Service of the notice shall be proved to the clerk by 
affidavit, or by the written admission of the attorney on whom it was 
served. 

Ree XVIII. 


‘The time prescribed by these rules for doing any act may be en- 
larged by the court or by either of the judges thereof; and either of the 
judges may make orders to stay proceedings, which, when served with 
papers and notice of motion, shull stay the proceedings according to the 
terms of the order. Any order may be revoked or modified by the judge 
who made it ; or, in case of his absence or inability to act, by either of 
the other judges. 


Rute XIX. 


These rules shall take effect on the first day of July next (1849); 
from which time all former rules are abrogated, except so far as it may 
be necessary to follow them upon appeals and writs of error which shall 
be then pending. 


ADDITIONAL RULES, ADOPTED JULY 1st, 1852, 


Ruie XX. 


Ten causes only will be called on any day, but sfter such call causes 
ready on both sides will be heard in their order. Any cause which is 
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ularly called and passed without postponement by the court for 
pe shown, at the tne of the call” will be placed on all pated tar 
calendars as if the return had been filed on the day when it was s0 

sed. 
Pe Causes upon the calendar may be exchanged one for another, of 
course, on filing with the clerk in court a note of the proposed exchange 
with the numbers of the causes, signed by the respective attorneys or 
counsel. Uponall subsequent calendars, each of said causes will take 
the place due to the date of the filing of the return in the other. 

Any cause may be struck from the calendar of course, and without 

rejudice, by the clerk in court, on consent of both parties on either the 

Fret or fourth days of term. 


Roz XXI. 


The clerk must keep a memorandum of such exchanged and passed 
causes, and place them, upon all subsequent calendars, in accordance 
with the foregoing provisions. 

Rules VI., X., XX., and XII., with a notice that “14 copies of cases 
and points are required,” must be printed on the first leaf of the calendar. 

rdered, That the rule adopted at June Term, 1850, relative to the 
call of the calendar, be abrogated. 


SUPREME COURT RULES. 


ADOPTED AUGUST ru, 1852. 


Onperep. That the following Rules* shall commence and take 
effect on the first day of October, 1852. 


Ruzz 1. [1.] 

Applicants for admission to practice as attorneys and counsellors of 
this court, who are entitled to examination, shall be examined in open 
court; the examination to commence on the first day of each general 
term. 

Ruiz 2. [2.] 

To entitle an applicant to an examination, he must prove to the 
court: 

1, That he is a citizen of the United States, and that he is twenty- 
one years of age, aud a resident of the district in which he applies, 
which proof may be made by his own affidavit of the fact. 

2, The evidence of good moral character shall be the certificate of a 
reputable counsellor of this court, or of some other reputable person 
known to the court; but such certificate shall not be deemed conclusive 
evidence, and the court must be satisfied on the point, after a full exam- 
ination and inquiry. 


Ruze 3. [8.] (Amended.) 


Papers shall be filed in the office of the clerk of the county specified 
in the complaint as the place of trial. And in case the place of trial is 
changed for the reason that the proper county is not specified, the 





* These rules were made by the whole court, under the authority of the code, and 
may be considered as giving construction to the statute. Per Hand, J., in Myers v° 
Feeter, 4 Pr. R., 240. 

‘See note to rules of court of appeals, on page 454, and code, s. 470. 

The number within brackets (] is the corresponding number of the rule, in the rales 
scoped in 1849. 

difference between the present rules and the rules adopted in Auguat, 1849, 
are pointed out, except where the difference is palpably immaterial. 

roughout the present rules, the word circuit is used for circuit court, and the 
word exceptions for the words bill of exceptions, respectively used in the rules of 
1849, and this difference is not noticed as an amendment. 
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the plaintiff, on filing such notice at any time thereafter, may have the 
appearence of the defendant entered, as of the time when such notice 
‘was served. 


A notice of retainer is not equivalent to an appearance entered, within the mean- 
ing of the act of congress regulating the removal of causes from a State court to the 
United States court. Field v. Blair, 1 Code Rep. N. S., 292, 361. 

A notice of bail imports a notice of retainer. 3 Caines R., 133. So does a notice 
of motion. 1 Wend,, 13; and see 2 Hill, 362. 

‘There may be a special or limited retainer; eee Webb v. Mott, 6 Pr. R., 440, in 
‘note to section 128 of code, on page 116, ante. 


Rue 8 [8.] 


Applications may be made, in the manner provided by law, to com- 
pel the production and discovery of books, papers and documents relat- 
ing to the merits of any civil action pending in this court, or of any 
defence in such action, in the following cases : 

1, By the plaintiff to compel the discovery of books, papers or docu- 
ments in the possession or under the control of the defendant, which 
may be neoseaary to enable the plaintiff to frame his complaint, or to 
answer any pleading of the defendant, 

2. The plaintiff may be compelled to make the like discovery of 
books, Papers or documents, when the same shall be necessary to enable 
the defendant to answer any pleading of the plaintiff. 


See Code, s., 388. 


Rexe 9. [9.] 


The petition for such discovery shall state the facts and circumstan- 
ces on which the same is claimed, and shall be verified by affidavit, sta- 
ting that the books, papers, and documents whereof discovery is sought, 
are not in the possession, nor under the control of the party applying 
therefor, and that the party making such affidavit, is advised by his 
counsel, and verily believes, that the discovery of the books, papers, or 
documents mentioned in such petition, is necessary to enable him to draw 
his complaint, answer, demurrer, or reply, or to prepare for trial, as the 
case may be. 


Ruze 10. [10.] 


The order granting the discovery shall specify the mode in which the 
same is to be made, which may be either by requiring the party to de- 
liver sworn copies of the matters to be discovered, or, by requiring him to 
produce and de ‘it the same with the clerk of the county in which the 
trial is to be had, unless otherwise directed in the order. The order shall 
also specify the time within which the discovery is to be made. 
when papers are required to be deposited, the order shall specify the 
time that the deposit shall continue. 


Rowe 11. [11.] 


The order directing the discovery of books, papers, or documents, 
shall operate as a stay of all other proceedings in the cause, until such 
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coy shall correspond Cases reserved for arguments and special verdict 
be settled in the same manner. 


‘The amendment is the insertion of all the parts in italic. 

A bill of exceptions should be settled, signed, and sealed by the justice or court 
to whose decision the exceptions were taken. Moree v. Evens, 6 Pr. BR, 445. Law 
v. Jackson, 8 Cow., 746. 

‘Where a justice of the supreme court dies pending the settlement of = bill of 

ions taken to his decision, the party will be allowed to make acase containing 
the exceptions, which may be settled by any justice of the court. Ib. 
5 When cate and whens bill of exceptions is necessary,—Hastings v. McKialey, 
Code Rep., 10. 

Where any exception is taken at the trial, the party may make # case present- 

such ions. Huff v. Bennett, 2 Sand. 8. C. R., 703. 

A bill of exceptions will only lie to review a decision made at the trial of the 
cause, and if it be #0 framed as to show that the exception was taken to 8 question 
in bane made after the trial, an appellate court cannot look into it. Onondege Ce. 
‘Mut. Ins, Co. v. Minard, 2 Coms., 98. 

‘A bill of exceptions should give a plain and concise statement of the facts out of 
which the questions of law arise, and the evidence should not be set forth in detach- 
od ena soatiared Paroele Price’v. Powell, 3 Coms., 322. oa 

practice of inserting the judge's charge in extenso, in a exceptions is 
julkeley v. Keteltes, 4 Sand. 8. C. R., 450. 
“ a record [bill of exceptions], is itself contradictory ia its parts, we must 
for the fartherance of justice adopt that construction, if practicable, which will make 
sensible and consistent. Wooten v. Wingate, 6 Sme. & M., 274 


Rowe 16. [16.] (Amended.) 


If the party shall omit to make the case within the time above limi- 
ted, he shall be deemed to have waived his right thereto; and when a 
caso is made and the parties shall omit, within the several times above 
limited, the one party to propose amendments and the other to notify 
an appearance before!the justice or referee, they shall respectively be 
deemed, the former to have agreed to the case as proposed, and the lat- 
ter to have agreed to the amendments as proposed. 





‘The amendment is the insertion of the words, or referee. 
The 17th and 18th of the rules of 1849, are struck out. 


Rete 17. [19.] (Amended.) 


Where a party makes a case or exceptions, he shall procure the same 
to be filed, within ten days after the same shall be settled, or it shail be 
deemed abandoned. 


Rexe 18, [20.] (Amended.) 


When a party shall be entitled to turn a case into a special verdict, or 
exceptions, he shall have thirty days after notice of the decision thereon, 
to prepare and serve such special verdict or exceptions. The party upon 
whom the same shall be served, shall have twenty days to prepare and 
serve amendments ; and in case such amendments shall not be agreed 
to, the same shall be settled by one of the justices of the court, on 8 
notice to be given within ten days after service of such amendments. 

‘The amendment is the substitution of the words in italic for the words, When there 


shall be a stipulation in a case, giving either party leave to turn the same inte « 
special verdict or bill of exceptions, the party to whom the right shall be reserved. 
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Rue 22. [25.] (Amended.) 


On a hearing before referees the plaintiff may submit to a non- 
suit or dismissal of his complaint, or may be nonsuited or his complaint 
be dismissed in like manner as upon a trial* at any time before 
the cause has been finally submitted to the referees for their decision. 
In which case the referees shall report according to the fact ; and judg- 
ment may thereupon be perfected by the defendant. 

The amendment is the insertion of the words in italic, the omission of the 
words, at the circuit, where the obelisk is placed, and the words, the fact that the plain- 
tiff submitted to @ noneuit, or was nonsuited, where the asteriak is placed. 


Roe 23. [26.] 


It shall not be necessary to call the plaintiff when the jury return to 
the bar to deliver their verdict: and the plaintiff shall have no right to 
submit to a nonsuit after the jury have gone from the bar to consider of 
their verdict. 

Previous to 1845, a verdict jived without calling the plaintiff inregular. 
Gale v. Heyeradt, 7H, We re a igs 


Rute 24. [27.] (Amended.) 


Exceptions shall only contain so much of the evidence as may be 
necessary to present the questions of law upon which the same were 
taken on the trial; and it shall be the duty of the justice upon settlement, 
to strike out all the evidence and other matters which shall not have 
been necessarily inserted. 


Roxe 25. [28.] (Amended.) 


All questions for argument, and all motions, shall be brought before 
the court on a notice or order to show cause, and if the opposite party 
shall not appear to oppose, the party making the motion or obtatning 
the order shall be entitled to the rule or judgment moved for, on proof 
of due service of the notice or order and papers required to be served 
by him, unless the court shall otherwise direct. And when the motion 
is for irregularity the notice or order shall specify the irregularity com- 
plained of. 

This rule so far as it permits a judgment by default, or by the con- 
sent of the adverse party, shall not extend to a complaint for a divorce. 


The amendment is the insertion of the words in italic, 


Ruz 26, [29.] 


‘When a rule is obtained either at a general or special term, by de- 
fault, the counsel obtaining the same shall endorse his name as counsel 
on the paper containing the proof of notice; and the clerk, in entering 
the rule, shall specify the name of such counsel. 


Rozz 27. [0.] (Amended. 


Enumerated motions are, motions arising on special verdict ; issues of 
law ; cases; appeals from an inferior court; and appeals by virtue of 
section 348 of the code. 
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mencement of the argument the appellant shall furnish a printed copy 
of the papers to each of the judges, together with a printed copy of 
the points on which he intends to rely, with a reference to the authori- 
ties which he intends to cite ; and he shall also deliver to the attorney 
of the adverse party, at or before noticing the said appeal for trial, three 
printed copies of the said papers. And at the commencement of the 
argument, each party shall serve upon his adversary a printed copy of 
his points and authorities on which he intends to rely. In case the ap- 
pellant neglects so to furnish to the adverse party the said number of 
copies of the papers, the latter shall be entitled to move, on affidavit 
and notice of motion for the earliest practicable day in term for hearing 
non-enumerated motions, that the cause be stricken from the calendar 
(whichever party may have noticed it for argument), and that judgment 
be rendered in his favor. 

When a case is agreed upon by the parties, according to section 372 
of the code, the plaintiff shall furnish the necessary papers for argument 
duly printed, as in cases of appeal. 


Reus 30. [33.] 


The cases and points, and all other papers furnished to this court at 
ageneral term in calendar causes, shall be printed on white writi 
paper, with a margin on the outer edge of the leaf not less than one 
ahalf inch wide. The printed page, exclusive of any marginal note or 
reference, shall be seven inches long and three and a half inches wide. 
The folio, numbering from the commencement to the end of the papers, 
shall be printed on the outer margin of the page. 


‘The heads of an argument, together with the authorities cited, but not the a1 
ment at length are embraced under the term “ pointe.” Gray v. Schenck, 3 Pr. R. 
231. 





Ree 31. [34.] (Amended.) 


In cases where it may necessary for the court to go into an extended 
examination of evidence, each party shall briefly etate upon his printed 
points, the leading facts which he deems established, with a reference to 
the folios where the evidence of such facts may be found. 


Rowe 32. [85.] (Amended.) 


Non-enumerated motions, except in the first district, shall be noticed 
for the first day of the term or sitting of the court, accomp:niei with 
copies of the affidavits and papers on which the same shall be made 
and the notice shall not be fora later day, unless sufficient cause be 
shown (and contained in the affidavits served) for not giving notice for 
the first day. 


‘This rale before amendment was held to be inconsistent with section 401 of the 
code. Lokey v. Cogewell, 3 Code Rep., 116. 

Under the practice before the code a special motion had to be noticed for the 
special term first to be held in the county where it could be made, whether in the 
county where the proceedings were pending, or in an adjoining county, 3 Pr. R,, 77. 
136, 
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‘The rule does not apply to sn agreement made by the parties or their attorney or 
eoaneel in the presence of the court, or an agreement relative to the proceedings on 
a reference made in the preseace of the referee and certified by him to be so made. 
Corning v. Cooper, 7 Paige, 587. 

“The courts have determined (6 Cow., 385; 8 ib, 119; 1 Hill, 627), that this 
rule is not applicable to a cnse where a party has been led to rely on the stipslati 
as the plaintiff did bere, and allowed jadement tobe entered against him,” Mont- 
gomery v. Ellis, 6 Pr. R. 326, and sce Wager v. Stickele, 3 Paige, 507. 

‘The attorney may waive by parol the service of a paper or any formal requisie 
im ita service. Sach waiver is not an ogreement. 8 Cow., 119. 





Rete 36. [41.] 


Orders granted on petitions, or relating thereto, shall refer to such 
petitions by the names and descriptions of the petitioners, and the date 
of the petitions, if the same be dated, without reciting or setting forth 
the tenor or substance thereof, unnecessarily. Any order or judgment, 
dirwcting the payment of money, or affecting the title to property, if 
founded on petition where no complaint is filed, may, at the request of 
any party interested, be enrolled and docketed as other judgments, 


Rure 39. [42] 


Motions in actions, made after the commencement thereof, may be 
founded upon petition duly verified, or by affidavit, or by both, at the elec- 
tion of the party making such motions, except when otherwise provided 
by law. 


Roe 40. [43.] 


Motions to strike out of any pleading, matter alleged to be irrelevant 
or redundant, and motions to correct a pleading, on the ground of its being 
“so indefinite or uncertain, that the precise nature of the charge or de- 
fence is not apparent,” must be noticed, before demurring or answering 
the pleading, and within twenty days from the service thereof. 


See Code, «. 160, note, p. 175. 


Rere 41. [44.] 


The attorney or other officer of the court who draws any pleading, 
deposition, case, bill of exceptions, or report, or enters any judgment ex- 
ceeding two folios in length, shall distinctly number and mark each folio 
in the margin thereof ; and all copies either for the parties or the court, 
shall be numbered or marked in the margin, so as to conform to the 
original draft or entry, and to each other. And all the pleadings and 
other proceedings, and copies thereof, shall be fairly and legibly written, 
and if not so written, the clerks shall not file such as may be offered to 
them for that purpose, 


Rowe 42. [45.] 


Every case on certiorari to remove interlocutory proceedings of sub- 
ordinate courts, tribunals, or magistrates, may be brought to a hearing 
by either party, at any special term, upon the usual noticé of argument ; 
or, if placed upon the calendar at a general term, every such case shall 





472 RULES.—SUPREME COURT. [47. 


and to compute the amount due on the mortgage, preparatory to the 
application for judgment of foreclosure and sale. 
Where no answer is put in by the defendant, within the time allowed 
for that purpose, or any answer denying any material facts of the com- 
aint, the plaintiff, after the cause is in readiness for trial, as to all the 
lefendants, may apply for judgment, at any special term, upon due no- 
tice to such of the defendants as have appeared in the action, and with- 
out putting the cause onthe calendar. ‘The plaintiff, in such case, when 
he moves for judgment, must show by affidavit, or otherwise, whether 
any of the defendants who have not appeared are absentees ; and if so, 
he must produce the report as to the proof of the facts and circum- 
stances stated in the complaint, and of the examination of the plaintiff 
or his agent on oath as to any payments which have been made. And 
in all foreclosure cases the plaintiff, when he moves for judgment, must 
show by affidavit, or by the certificate of the clerk of the county in 
which the mortgaged premises are situated, that a notice of the pend- 
ency of the action containing the names of the parties thereto, the object 
of the action, and a description of the property in that county affected 
thereby, the date of the mortgage, and the time and place of recording 
the same, has been filed atleast twenty days before such application for 
judgment, as required by section 132 of the Code of Procedure. 

‘The amendment ie th ing out the words, upon the trial, where the asteriak is 

Piteed and the words, 80 as to require the service of @ reply, where the obelisk is 
jaced. 
e Bee page 110, ante. 

“ Action to foreclose a mortgage. Infant defendants. Motion for judgment, 
for want of an answer. The complaint muat state the facts which entitle the plain- 
tiff to his judgment, and where they are not admitted—which as against infant de- 
fendante they never cau be—they must be proved. Iu this case both these esuentials 
‘are wanting. The complaint alleges that the infants have an interest, but does not, 
asit should, state what that interes Tf the com sufficient in this ree 
pect there is no proof of what the infants’ interest is. Motion denied.” Aldrichv. 
Lapham, | Code Rep. N.S., 408. 

An affidavit to obtain a reference to compute the amount due on a m ee, 
should in addition to the fact that the bill has been taken as confessed, state the far- 
ther fact, whether the moneys secured by the mortgage have all become due and. 
payable or not; and also whether any of the defendants are absentees or infante 
(Anon. 3 Pr. R., 158) ; and if any of the defendants are absentees or infants, the 
order of reference should direct the referee (among other things) to take proof of 


the facts and circumstances set forth in the bill and also to report the proofs and 
examinations had before him. (3 Pr. R., 159). 


Powers and duties of referee on reference to compute amount dae, Faure v. 
Winans, Hopk. Rep. 283 ; Harris v. Fly, 7 Paige, 421; 3 Pr. R., 110, 159. 


Ruxe 47. [50.] (Amended.) 


In every judgment for the sale of mortgaged premises, the deserip- 
tion and particular boundaries of the property to be sold, so far at least 
as the same can be ascertained from the mortgage, shall be inserted. 
And, unless otherwise specially ordered by the court, the judgment shall 
direct that the mortgaged premises, or so much thereof as may be suf- 
ficient to raise the amount due to the plaintiff, for principal, interest, and 
costs, and which may be sold separately without material injury to the 
parties interested, be sold by, or under the direction of the sheriff of the 
county, or a referee, and that the plaintiff or any other party, may be- 
come a purchaser on such sale; that the sheriff or referee execute a deed 




























476 RULES.—SUPREME COURT. [56—60. 


Rous 56. [60.] 


No moneys arising from the sale of the real estate of an infant, on 
4 mortgage or partition sale, or under any decree, judgment, or order of 
court, shall be paid over to his general guardian, except so much thereof, 
or of the interest or income from time to time, as may be necessary for 
his support or maintenance ; unless such guardian has previously given 
sufficient security on unincumbered real estate, to account to the infant 
for the same, in the usual form. 


Ruiz 57. [61.] 


For the purpose of having a general guardian appointed, the infant, 
if of the age of fourteen years, or upwards, or some relative or friend if 
the infant is under fourteen, may present a petition to the court, stating 
the age and residence of the infant, and the name and residence of the per- 
son proposed or nominated as guardisa, and the relationship, if any, 
which such person bears to the infant, und the nature, situation, and value 
of the infant's estate. 


Rue 58. [52.] 


Upon presenting the petition, the court shall by inspection or other- 
wise ascertain the age of the infant, and if of the age of fourteen years 
or upwards, shall examine him as to his voluntary nomination of a suit- 
able and proper person as guardian; if under fourteen, shall ascertain 
who is entitled to the guardianship, and shall name a competent and 
proper person us guardian. The court shall also ascertain the amount 
of the personal property, and the gross amount or value of the rents and 
profits of the real estate of the infant during his minority, and shall also 
ascertain the sufficiency of the security offered by the guardian. 


Rutz 59. [63.] 


The security required on a sale of the real estate of an infant, shall 
be a bond of the guardian, with two sufficient sureties, in a penalty of 
double the value of the premises, including the interest on such value 
during the minority of the infant, each of which sureties shall be worth 
the penalty of the bond, over and above all debts; or a similar bond of 
the guardian only, secured by a mortgage on unincumbered read estate 
of the value of the penalty of such bond. 

A husband cannot be appointed guardian to sell the estate of his infant wife. 4 
Johns, Ch. Cas. 378 ; Cook v. Rawdon, 1 Code Rep. N. S., 382. And see 3 Paige, 


A 41 

‘Where a piece of real estate was ordered to be sold for the benefit of five infant 
children, and the guardian gave to each infant a separate bond, under rales 59 and 
61, with the same sureties, who justified in each case according to the penalty of esch 
bond, the bonds di iug in amouut,—held, that such justification was not in accord- 
ance with the spirit of the rules of the court, although it might conform to the letter. 
‘The sureties being the same in each case, they should have justified in respect to 
their ability, as to the aggregate penalties of the several bonds. Anon., 4 Pr. 


R, 414. 
Ruts 60. [64]. (Amended.) 


An infant by his general guardian, if he has any, and if there is 
none, by his next friend, may present a petition, stating the age and resi- 
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that the dei i vores ithe, change, ware 
sutetantiated jn an net Barb.8.C. R., 
2 caso the adultery of the plaintiff should be set up in the answer 





‘and be accompanied with the same allegations as are required in 
‘The answer should allege that the adulteries of the plaintiff’ were 
committed without the procurement, connivance, privity, or consent of the defead- 
ent. 


Matter of defence coming to the knowledge of the defendant after anewer, may 
be eet up by supplemental answer. Smith v. Smith, 4 Paige, 432. 


Roure 69, [73.] 


On acomplaint filed by a husband for a divorce, if he wishes to ques- 
tion the legitimacy of any of the children of his wife, the allegation, that 
they are or that he believes them to be illegitimate, shall be distinctly 
made in the complaint. If a reference is ordered, proofs shall be taken 
upon the question of legitimacy, as well as upon the other matters stated 
in the complaint ; and if an issue is awarded, an issue on the question 
of legitimacy of the children shall be awarded, and tried at the same 
time. 


Rure 70. [74] 


In cases where the trial of issues of fact is not provided for in section 
253 of the Code, if either party shall desire a trial by jury, such party shall, 
within ten days after issue joined, give notice of a special motion to set- 
tle the issues ; and the court or judge may settle the issues, or may re- 
fer it to a referee to settle the issues. Such issues must be settled in 
the form prescribed in section 72 of the Code of Procedure. 


See Morrell v. Morrell, 3 Barb. 8. C. R., 236. 


Roxe %. [75.] 


No sentence or decree of nullity declaring void a marriage contract, 
or decree fora divorce, or for a separation or limited divorce, shall be 
made of course by the default of the defendant, or in consequence of 
any neglect to appear at the hearing of the cause, ur by consent, And 
every such cause shall be heard after the trial of the issue, or upon the 
coming in of the proofs, at a special term of the court; but where no 

erson appears on the part of the defendants, the details of the evidence 
in adultery causes shall not be read in public, but shall be submitted in 
open court. No officer of this court, with whom the proceedings in an 
adultery cause are filed, or before whom the testimony is taken, nor any 
clerk of such officer, either before or after the termination of the suit, 
shall permit a copy of any of the pleadings or testimony, or of the sub- 
stance of the details thereof, to be taken by any other person than & 
party, or the attorney or counsel of a party, who has appeared in the 
cause, without a special order of the court, 





‘The court will not grant a decree for divorce, upon a complaint to which no 
‘answer hns been interpoved, until after an inspection of the complaint, proof, and 
Oe eae of service of the summons. See Robinson v. Robinson, 1 Barb. 

. O. R., 27. 
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Ruiz 89. (New.) 


The sheriff shall file with the clerk the affidavits on which un arrest 
is made within ten days afier the arrest. 


Rove 90. [92.] (Amended. ) 


All actions depending on the first day of July, 1848, may be con- 
ducted ing to the rules of the supreme court, adopted in July, 
1847, 20 far as the same are applicable. 

In cases where no provision is made by statute, or by these rules, 
the proceedings shall be scoring. to the customary practice, as it has 
heretofore existed in the court of chancery and su 6 court, in cases 
not provided for by statute, or the written rules of the court. 


These rules shall take effect on the first day of October, 1852. 


ava to rule 90 is the substitution of first dey of July, for twelfth 





490 RULES AND EXAMPLES. 


RULE FOR COMPUTING THE VALUE OF THE LIFE ESTATE OR ANNUITY. 


Calculate the interest at six per cent. for one year, upon the sum to the 
income of which the person is entitled. Multiply this interest by the number 
of years purchase set opposite the person's age in the table, and the product 
is the gross value of the life estate of such person in said sum. 


EXAMPLES. 


Suppose a widow's age is 37; and she is entitled to dower in real estate 
worth $350 75. One-third of this is $116 914. Interest on $116 91, one 
year at six per cent. (as fixed by 76th rule), is $7 01. The number of years 
Ppurehase which an annuity of one dollar is worth, at the age of 37, as ap- 
pears by the table, is 11 years, and ,%4, parts of a year, which, multiplied by 
7.01, the income for one year, gives $77 35, and a fraction, as the gross value 
of her right of dower. 

Suppose a man whose age is 50, is tenant by the curtesy im the whole of 
an estate worth $9,000. The annual interest on the sum, at six per cent, is 
$540. The number of years purchase which an annuity of one dollar is 
worth, at the age of 50, as per table, is 9,4,', parts of a year, which multi- 
plied by $540, the value of one year, gives $5,085 18 as the gross value of 
his life estate in the premises or the proceeds thereof. 


Nete,—The values in this table are calculated on the supposition that the annuities are payable 
yearly ; if payable half yearly, one-fifth of a year’s purchase should be added to those values. 
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specify the number of the cause on the last preceding calendar on which 
it was entered, and the date of such calendar. And every note of issue 
shall state whether the cause is to be placed on the calendar of the 

| term, the special term, or the trial term. No cause shall be 
sctered by the clerk on either calendar, unless the note of issue conforms 
to thi 


“N, B.—The members of the bar are requested to conform all par- 
ticulars to the last rule, or the notes of issue will be rejected.” 


COURT OF COMMON PLEAS. 


FOR THE CITY AND COUNTY OF NEW YORK. 





RULES.—ADOPTED JUNE, 1848. 


Ruz 1. 


The general terms for hearing appeals and other business required 
yy law to be heard at those terms, shall be held on the fourth Monday 
of each month, except July and August; shall continue for one week, 
if necessary, and open at 10 A. M. on each day. 


Rozz 2. 


The special terms for the trial of ull issues of fact and law, and 
hearing of all matters, except business to be heard at the general terms, 
shall be held on the first Monday of each month except August, shall 
continue for three weeks if necessary, and may be continued for the 
fourth week, by the judge holding the same, when he is not engaged at 
the general term. 


Roue 8. 


‘The special term for the trial of issues of law will be held at cham- 
bers, and open at 12 M. The calendar will be called daily in order. 
The special term for the trial of issues of fact will be open at 10 A. M. 


Roe 4. 


Motions that may be made out of court and chamber business, will 
be heard before a Judge at chambers daily between 10 and 12, A. M. 
Appeals from such motions shall be submitted at the Saturday of the 
general term. 


Reue 5. 
Notice of trial or argument shall be for the first day of term. 


Ruue 6. 


‘The clerk shall prepare a calendar for the general term, and calen- 
dars for the special terms; one containing the issues of fact to be tried, 
and the others containing the issues of law. 
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Rots 7. 

‘Where the parties agree in writing to waive a trial by jury, the note 
of issue shall state such consent, tnd ahe consent be fi vith the note 
of issue. The clerk shall place such causes on a separate part of the 
calendar. Where the parties consent on a cause being called, that the 
same be tried without a jury, such cause shall be placed on such calen- 
dar in its order. 


Ro 8. 


A term of the court for any other business than the trial of issues 
of fact or law shall be held at chambers on the firet Monday of August, 
and continued for four weeks. 


Roe 9. 


The present June term of this Court is continued until the last Satur- 
day of July, for trials and arguments, After the third Monday of July, 
during that term, causes will be tried and arguments heard only on con- 
sent of both parties. 


Rore 10. 


Arguments of enumerated motions in causes commenced before the 
first day of July, 1848, will be heard at the general terms, and shall be 
brought on upon notice, as now provided for by the rules of the court, 
for the first day of such term. 

These rules shall take effect on the third day of July, 1848. 


ADDITIONAL RULES.—ADOPTED JAN. 9, 1850. 


Rue 1. 


The present calendar of issues of fact shall be continued from term 
to term, until the same is finished, during the year 1850, commenc- 
ing at each succeeding term, where the court left off at the preceding 
term. 


Rote 2. 


The causes hereafter noticed for trial shall be added to the calendar 
at the end thereof, for each term in order, except those which may pre- 
viously be upon the calendar for trial ; but no new note of issue need be 
filed for any cause on the calendar. 


Rou 3. 


Causes which may be set down for the third week of the term, if 
not disposed of during the term, and causes so ordered by the court, 
shall be called at the commencement of the succeeding term, before pro- 
ceeding with the calendar. 
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Rue 4. 

Causes that are passed on the calendar, and go down, or are post- 
poned for the term, must be placed again forthwith at the foot of the 
calendar by the clerk, unless otherwise ordered by the court at the time 
of postponement. 

Rote 5. 


These rules are not intended to dispense with the notice of trial for 
each term, as required by the statute. 





ADDITIONAL RULE.—ADOPTED MARCH 24, 1850, 


Ordered,—That orders to show cause on non-enumerated motions 
will not hereafter be granted, except upon affidavit showing the neces- 
sity of making the time of notice shorter than is required in the code; 
and where such order is returnable on any other day than the first day 
of the special term, the reason therefor must be stated in the affidavits 
on which the motion is founded. 

The court will hereafter enforce the rule of the supreme court in re- 
gard to the printing of cases and bills of exceptions, except where they 

we already been prepared for the use of the court. 


ADDITIONAL RULE—ADOPTED, MARCH, 22, 1851. 


For the purpose of regulating the review of questions of practice 
decided by a single judge, the court adopt the following rule: 

Upon the decisions of motions made before a single judge at cham- 
bers or at special term, in cases in which no appeal is allowed by sec- 
tion 349 of the code, the Judge may, if he deem the question of such im- 
portance and doubt as to render a review by the general term proper, 
give a certificate thereof, and the party desiring such review sh: 
within six days after the decision of such motion, procure such certi 
cate and serve a copy thereof, with a notice of hearing for the next gen- 
eral term for which the same can be noticed, and thereupon such mo- 
tion shall be brought on and submitted for review, on written points to 
be shown to the opposite counsel, and then handed to the court, 

Such certificate shall not operate as a stay of proceedings, unless 
such stay of proceedings be expressly ordered. 








ADDITIONAL RULES.—ADOPTED NOVEMBER 29, 1851. 


Ordered,—That the Clerk be directed to give notice of the follow- 
ing order : 
All Notes of Issue for every subsequent Term must state distinctly 
the nature of the Issue, (whether an Issue of Fact to be tried by the 
32 
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Jury, an Issue of Fact to be tried by the Court, an Issue of Law, &c.) 
Such Notes shall also state whether the case was on the Calendar at the 
close of December Term, 1851, and if so shall state the number of the 
cause on that Calendar. 

The Clerk is directed not to enter any cause upon the Calendar, un- 
less the Note of Issue therein conforms to the foregoing direction. 

Ordered,—That the following be adopted as the ap pointment of the 
Terms of this Court for the years 1852 and 1853 : 


Appointment of the Terms of the Court of Common Pleas for the City 
and County of New York, for the years 1852 and 1853. 


General Terms for hearing arguments shall be held on the first Mon- 
day of March, July, and November in each year, and shall continue for 
three weeks if nec 

General ‘Terms for making decisions, and for the submission of Ap- 

Is from the Marine and Justices’ Courts, and from orders at the Spe- 
cial Term, and for the review of orders under the rule of 22d March, 
1851, shall be held on the fourth Monday of each month, except July 
and August. 

Special Terms for Motions and the trial of Issues of Law shall be 
held on the first Monday of Junuary, February, April, May, June, 
tember, October, and December, and for all other purposes except 
hearing of Motions for New Trials and trials of Issues of Law, on the 
first Monday of March, July, August, and November. 

Two Special Terms for the trial of Issues of Fact shall be held on 
the first Monday of January, February, April, May, June, October, and 
December; and one Special Term on the first Monday of September, 
and shall continue three weeks, The Judge holding such Term may 
continue the same during the fourth week if fe shall deem it expedient. 

During the Gencral Terms, Motions may be made at chambers be- 
tween 10 and 11 o'clock, A. M. 
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OF THE STATE OF NEW YORK, 
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First Judicial District. 


FUTRAM. 


General Terms —On ‘Mond 1858-24 Bonday of May, Brown, 
pet ey baat eee 3d do October, on) 
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MARCH. 

TIME, «TERM. COUNTY. JUsTICE. TIME. TERM. COUNTY. 
Ist Monday, Ct. & 8p.T.New York. Last Tu’eday, Special T. Albany, 
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JUNE. 
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3d Monday, ‘Circuit, “St. Lawrence. It do do Ni 
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do Westchester, Strong. Ta Gon. T. 
Sd do Cireult,_ Ulster, Harris. | 4th Monday, Ciroult, Cortland, Crippla. 
pry tttrs Special T. Albany, Wright. c pectal T. yore seaneé: 
, Gen. T. lo iagara, 
34 do’ Cirealt, —Easex. 








INDEX. 


[he reference is to the page ; and the letter », following the numbers, signifies that the refer- 
e060 1s to a note on the page indicated.] 


A. 


ABATE, when action not to, 96. 
ABSCONDING DEFENDANT, when justice's courts to have jurisdiction of, 51. 
attachment against property of, 242. 
See Attachment. 
ABSENCE FROM STATE, time of abeence from State not part of period of 
limitations 76, 77 n. 
of { plsinti, entitles defendant to security for costs, 


See Temporary Absence. 
ABSENT DEBTORS, jurisdiction of county courts as to, 37. 
ABSENT DEFENDANTS, See Non-residents, 
ABSENTEES, how summoned, 126. 
service un, when complete, 133, 
proof of service on, 133, 
may defend after judgment, 127. 
ACCOUNT, how to be stated in a pleading, 174. 
copy of, to be delivered on demand, 174. 
‘« account to be verified, 174. 
farther account may be ordered, 175. 
te osioe’s courts either party may be ordered to exhibit to the 
er, 
See Bill of Particulars. 
ACCOUNTABILITY, of guardian for infant , 424. 
‘ACKNOWLEDGMENT, to take cue ont of limitation must be in writing and 
signed, 
may be ‘nado toa third 80. 
Seo Admission. ua 
AcT (Code), division of, 19. 
first part, what it relates to, 19. 
second part, 19. 
when to take efit, 445, 
supplementary, 447. 
parts of, applied to existing suits, 439-447, 
not to affect certain proceedings, 443, 
applied to justice’s courts, 59. 
how designated, 447. 
ACTION, definition of, 18. 
suit for partition is, 18 n, 19 n. 
creditor's suit is, 19 », 
Ton oF to obtain a discovery is not, 19 n. 
division of, 19. 
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ADMBASUREMENT OF DOWER, county court has juraiction of proceedings 
for, 37, OW 
costs in actions for, 343. DJ 
proseodings for, how alfoted by thezende, 
n. 


See Dower. 
APMINISTRATOR. See Executor. [ae 
ADMIRALTY CAUSES, jurisdiction of superior court of, 42 n. 
ADMIRALTY JURISDICTION, marine court not to exercise, 61. 
ADMISSION of attorneys and counsel regulated, 459. 
of service of summons— 
must be in writing and signed by defendant, 133. 
must state the time and place of service, 133. 
must refer to the cause, 134 n. 
must be verified and identified, 134 », 
or inapection of and copy of papers, $c. 
either party may exhibit peper to another, and request an ad- 
mission of its genuineness, 393. 
effect of failure to giv admission, 393. 
court may order an inspection and copy of books, papers, 
and documents, 393. 
ie Dames OE BG sntoreet, 393. 
¢ Discovery of Bool a 
ADULTERY. uf es 
See Divorce. 
ADVERSE PARTY— 
may be examined as a witness, 396, 
ADVERSE POSSESSION— 
what deemed, 71. 
where premises actually occupied, 71. 
under claim not written, 72. 
ADVERTISEMENT— 
publication of, how proved, 425. 
of sale of real estate, execution creditor not liable to printer for, 316 n. 
foreclosure of mortgage by, not affected by the code, 444 n. 
See Foreclosure, Publication. 
ADVICE OF COUNSEL, how swor to, 271 n., 469. 
AFFIDAVIT— 
generally — 
need not be entitled, 418. 
entitled, refers to naming the parties, 418 n. 
entitled supreme court instead of court of appeal, held in- 
sufficient, 418 n. 
entitled “ county cour 
held sufficient, 418 n. 
may be entitled, even if sworn before action commenc- 
ed, 418 n. 
made in foreign states or countries, how authenticated,418 n. 
itis irregular to serve copy of, before affid worn,418 x. 
copy served need not, but should, contain a copy of the 
jurat, 418 n. 
copy of to be served with order for time, 417. 
concerning venue, what to state, 471, 110. 
the word affidavit in section 226 does not mean answer, 240. 
on motion on notice— 
oust be filed, 412 n. 
what may be used, 414 n. 
copies of, must be served with notice, 414 n. 
of uo answer recei 259 2. 


ishursemenis— 
requis ites of, 350, 351 n. 
to be filed, 350. 





instead of “supreme court,” 
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AFFIDAVIT—continued. 


to obtain order fer examination of judgment debtor— 
requisites of, 326 n. 
«« when made by assignee, 326 n. 
“« when proceedings on a justice's judgment, 326 x. 
of the judgment debtor safficient, 327 n. 
to obtain order to ezamine debter to judgment debtor— 


\aisites of, 330 x. 
to obtain order for a per-centage in edition to coste after trial by 


requisites of, 351 ». 
to obtain injunction order— 
requisites of, 232. 
copy of, to be served with injunction, 232. 
should not be on information and belief only, 233 nr. 
when complaint may be used as, 232 n, 
requisites of, to obtain an order— 
to change the place of trial, 107 ». 
for service of summons by publication, 128 n. 
of publication of summons— 
to be by the printer, his foreman, or principal clerk, 133. 
of service of summons— 
must state the time and place of service, 134. 
if the service is by any other person than the sheriff, the 
affidavit must state other particulars, 134 n. 
to obtain order of arrest— 
principles of former practice, apply to, 206 m. 
must be positive, 206 n. 
mast make ont prima facie case, 206 n. 
most show a sufficient cause of action, and that action is 
one of those mentioned in the 179th section, 206 n. 
need not state that action is commenced, 206 n. 
need not be entitled, 206 n. 
may be on informution and belief, 206 n. 
must set forth the source whence information obtain- 
ed, 206 n. 
in an action for malicious prosecution, when insafi- 
cient, 207 n. 
stating that defendant is a citizen of another State is in- 
sufficient, 207 n. 
to be delivered to sheriff, 209. 
to be filed by sheriff, 208 n., 488. 
copy of, to be delivered to defendant, 209. 
on motion to vacate order of arrest, 217, 215 n. 
See Motion to vacate order of arrest. 
on motion 10 reduce amount of bail, 217, 215 n. 
See Motion to reduce amount of bail. 
to obtain immediate delivery of personal property— 
requisites of, 219. 
endorsement on, 220. 
copy of, to be served on defendant, 221. 
to be filed, 226, 
on claim of property by third party— 
requisites of, 225. 
on ez parte motion for a reference— 
requisites of, 268 n. 
‘on motion for a reference-- 
need not state the place of trial named in the com- 
plaint, 288 n. 
must state that issue is joined, 288 n. 
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AFFIDAVIT—continued. 
‘on motion for a reference—continued. 
must state that the trial of the action will involve the ex- 
amination of a long account, 288 n. 
must state that trial will not involve the examination of 
difficult questions of Jaw, 288 n. 
must be made by the party, 288 n. 
when may be made by the attorney, 288 n. 
should contain names of proposed referees, 288 n. 
to oppose motion for a reference— 
may show that difficult questions of law will arise, 288 n. 
merely stating that difficult questions of law will arise is 
not sufficient, 288 n. 
of merite— 
requisites of, 271 n., 272 n. 
necessary to prevent an inquest, 271 n. 
must be made by defendant, unless absent or unable to 
make it, 271 n. 


172 n. 
notice that original is filed should be endorsed on the copy 
ved, 272 n. 
one is sufficient, although the cause be several times no- 
ticed for trial, 272 n. 
new one not required if cause removed to another ooun- 
ty, 272 n. 
how served, 272 n. 
verified anawer will not supply place of, 272 n. 
used in an interlocutory proceeding will not prevent an 
inquest 272 n. 
as to advice of counsel, what to state, 271 n., 469. 
to obtain order for conditional examination— 
uisites of, 409 n. 
to obtain order for a commission-— 
requisites of, 406 n. 
by whom may be made, 406 n. 
to procure attachment— 
requisites of, 244. 
need not allege citizenship of plaintiff, 244 n. 
when it sete forth enough to give jurisdiction it is suffi- 
cient, 245 n. 
may be on information and belief, 245 n. 
should comply strictly with the requirements of the 
sinistee 245 2. 6 ae 
may be made by a third party, 245 , 
suthei is scictional question, 246 n. 





iciency of, not a juris 
must allege that defendant cannot be personally served 
with process, 246 n. 
need not state the actual place of residence of the de- 
fendent, 246 n. 
i substantially the requirements of the statute, 
fficient, 246 n, 
clerks in justices’ courts may take, 63 n. 
amendments of, 196 2. 
AFFIRMANCE— og 
judgment of, 28n. 
“ ‘when judges do not concur, 29. 
in part, costs on, 341. 
when may be taken by default in court of appeals, 458. 
notice of, to respondent, 458. 
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AFFIRMATIVE RELIEF— 


on motion when itrogalar to ty 414 2, 

on dismissal of complaint, 2. 
AGENT of corporation or banking association— 

when liable to arrest, 202. 
AGREEMENT, as to proceedings in a cause to be in writing or entered, 469. 
ALBANY CITY AND COUNTY— 

courts of sessions of, and general terms of county court, may be 

held together in, 39 n. 








ALBANY, Mayor's cour 
statutes relating to, 42 n. 
ALIENS— 
actions by, when time of limitation suspended, 78. 
ALLEGATIONS— 


when deemed true, 187. 
when considered as denied or avoided, 187. 
what are material allegations, 187 . 
ALLOWANCE— 
in addition to costs, 346. 
See Per centage. 
ALTERNATIVE— 
judgment, is not allowable, 302 ». 
relief when not allowed to be demanded by complaint, 66. 
AMENDMEN’ 
courts are liberal in carrying provisions as to, into effect, 188 m. 
the provisions of the revised statutes as to, are not repealed, 188 . 
the decisions under the revised statutes as to allowing or refosing 
amendments, are safe guides in allowing or disallowing amendments 
under the code, 188 n. 
the whole matter of, is in the discretion of the court, 188 x. 
no appeal lies from order granting or refusing, 188 n. 
of variances, 189, 190. 
on the 189 n. 
in name of defendant, 189 n. 
‘88 to amount or nature of the relief demanded, 189 n. 
are to cure defects, not to supply deficiencies of evidence, 190 n. 
of course, 190. 
of course, after leave to answer as a matter of favor &92 n. 
after decision on demurrer, 191. 
in uames of parties not allowed, of course, 192 n. 
under form of, party canoot introduce new cause of action or de- 
fence, 192 n. 
of pleadings after answer of title in justices’ courts, 192 n. 
circumstances happening after commencement of action cannot be in- 
troduced by, 192 n. 
the addition of a verification is not, 193 n. 
alteration not affecting legal effect is not an amendment, 193. 
of course, after issue, notice of trial, and examination of a witness, not 
allowed, 193 n. 
of course, apply only to pleadings which are regular, 193 n. 
right to make, is not per ae a stay of proceedings, 193 n..#-777": 
of summons, cannot be had except by leave of the court, 193 n. 
when court may order, 193, 
at the trial, 169 n., 194 n. 
in amount claimed, 189 n., 194 n. 
in names of the parties, 189 n., 194 n., 195 n. 
as to nature of relief, 195 n. 
as to manner of stating cause of action, 195 n. 
even though it change the cause of action, 196 n. 
after nonsuit, 197 n. 
of complaint for partition, 197 n. 
by adding a next friend, 197 n. 
of summons, 196 n, 193 n. 
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ANSWER—continued. 
in action of ejectment, 164 ». 
“to recover goods obtained by frand, 165 x. 
«for the price of goods sold, 165 ». 
«(for partition, 165 n, 
“ on promissory note, 165 2. 
and demurrer, when allowed, 167. 
by one defendant and demurrer by the other, 167 ». 
sham and irrelevant may be struck oat on motion, 168. 
motion for judgment on, 170. 
supplemenial answer, when may be served, 199. 
in justices’ courts, what to state, 57. 
in ‘action, after discontinuance of action for same cause in justice’s 
court, by reason of title coming in question, 55. 
objection that action not commenced in due time must be taken_by, 69. 
of title— 


“ how put in, 51. 

“ to be accompanied with th undertaking, 52. 
& proceedings after, 52, 64. 

a as to one cause of action, 56. 


APPEAL, in general— 
substituted for writ of eet, 296 n., 360. 
is a new action, 
from judgment, 361. 
from orders made out of court, 361. 
who may appeal, 361. 
parties how designated on, 361. 
title of action not changed by, 361. 
how made, 362. 
where notice of, given in good faith, and there is a mistake as to 
‘any ‘other act necessary to perfect the appeal, the [court will 
give relief, 362. 
on appeal, “clerk to transmit papers to the appellate court, 
362, 455. 
from intermediate orders affecting the jadgment, 363. 
jodgment on, 363, 
‘when judgment is reversed or modified court may order restitu- 
tion, 363. 
within what time to be brought, 363, 364. 
stay of proceedings on judgment does not extend the time for ap- 
pealing, 363 n, 
from decision on a demurrer must be as from a judgment, 375 x. 
for the purpose of either party may except lecision on a matter of law 
arising on a trial of an issue of fact by the coart, 282. 
questions of law arising on a trial of an issue of fact by a jury may be reviewed 
at every stage of, 282. 
questions of fact arising on a trial of an issue of fact by the court can only be 
reviewed at general term, 282. 
right to, not waived by payment of judgment, 27 n. 
when secarity is given to satiefy a judgment appeated, the words secured on 
appeal may be entered on docket of jadgment, 305. 
does not prevent respondent from filing transcript of judgment, 305 x. 
from judgments in suits transferred to superior court, 47. 
costs on— 
when in the discretion of the court, 341. 
See, Coste. 
to the court of appealea— 
iu what cases, 364. 
undertaking to pay coste and damages must be given on, 365. 
such undertaking may be waived, 565 
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APPEAL—continued. 
what papers to be farnished on ; case, points, &c, to be priated on, 468. 
statement of facts on points, 468, 
from an order made out of court upon notice, order to be first entered 
with the clerk, 376, 
for purpose of, any party may require order to be entered, 376. 
in the superior court— 
judgment on, where given, 44. 
how pronounced, 44. 
when to be reheard, 44. 
to the court of common ‘pleas for the city and county of New York, or to « 
county court from an inferior court. 
existing laws a8 to review of judgments by courts of justices of the pose, 
by the marine court, justices’ courts of the city of New York, muni- 
cipal oa peel the city of Brooklyn, and by justices’ courts in cities, 
repeal 5 
jndgmens by marine court, or justices’ court of New York city, to be to 
York common pleas, 44, 378. 
judgments in justices’ coorts of cities, &c., to be to county court, 378. 
~ ‘on judgment rendered on process not ‘personally served, 378. 
notice of appeal within what time, on whom and who to be served, 379. 
‘appellant must pay costs below ‘and for the return, 379. 
to stay execution, security must be given, 380. 
security to be by an undertaking with sureties approved, &c., 380. 
service of undertaking, 380. 
undertaking how eerved in case of death or remeval of justice, 380. 
notice of, when may be filed in lieu of being served, 380. 
return of court below, when and how made, 381. 
Fetorn of court below may be compelled, 381. 
farther retoro may be ordered, 
proceedings when return canuot ts ‘hed, 381. 
hearing of, upon return, 382. 
may be dismissed if not brought to a hearing before the end of the second 
term, 382. 
to be heard on original papers, 382. 
judgment on, to be according to the justice of the case, &c., 383. 
judgments on, there to be given, 44. 
how pronounced, 44. 
order for new trial, é&c., on, 383. 
judgment on, to be ‘annexed to return, 383. 
‘costs on, how awarded, 384. 
Testitution may be ordered, 384. 
“order for, how obtained, 384. 
setting off costa and recovery, 384. 
‘amount of costs on, 384. 
no costs on disinissal of, for want of prosccution, 385. 
when to be reheard, 44. 
from judgment on failure of defendant to answer, 262 n. 
from judgment on report of geferee— 
either party may have, 294 n. 
in reepect of exceptions Fe the trial, 295 n. 
on case or exceptions, 295 n. 
what is brought before the court on, 296 n. 
refusal of referee to adjourn will not be reviewed on, 296 n. 
what it brings before the court for review, 296 n. 
determination of commissioners of highway, 17. 
from decision of justices’ courts in summary proceedings to recover 
Posseasion of lands, 38 n. 
ia actions commenced in a county court, after an action for the same 
cause ¢ discontinued i in justices’ court by reason of title coming in ques- 
tion, 57 
in existing suite— 
from certain decrees, 440. 
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APPEAL—continued. 
fom certain order, 451. 
from clerke— 
adjustment of costs, 351 n. 
from earragater courts — 
affected by the second part of the code, 443. 


APPEALS, court of. See Court of appeale, 
APPEARANCE— 

gies re juradicton, 42 n, 48.n, 

against forsign corporations, 51 n, 
may be general or special, 134. 
‘© ‘merely to object to process, 134, 

what to be deemed, 46 

when may be entered, ‘a. 

entitles defendant to notice of assesement, 256. 

entitles defendant to notice of application for judgment, 257. 

entitles defendant to notioe of sottlement of form of the judgment, 303 n. 

See, Voluntary Appearance. 
APPOINTMENT of terme— 

to be transmitted to Secretary of State, 35. 
“published, 35. 
xpense of publication of, 35. 
APPELLANT, ere ‘party appealing ie, 361. 
Bee, A; 


APPLICATION, or order is a motion, 411. 
ARBITRATIONS— 
proceedings on, not affected by the code, 444 n. 
ARGUMENT— 
of appeal in court of appeale— 
; either party may notice, 457. 
how noticed, 457. 
court will not hear an extended discussion as to the fact 





jiven notice of, may take judgment of affirm- 
ance or dismiss it, if the other party fail to appear, 457. 
only one counsel heard on each side, 457, 
+ may be on printed argument, 458. 
cases reserved for, 463, 466, 467. 
See, 


to what actions the provisions of the code as to, apply, 200 n., 206, 
‘no person to be arrested in a civil action, except as prescribed by the 








fect the act to abolish imprisonment for debt, &c., or amend- 
ments thereto, 201. 
provisions of code as to, not to apply to proceedings for contempts, 201. 
in United States courts, Win 
in what cases, 202. 
in action, where a judgment for the same cause bas been obtained in ano- 
ther State, 205 n. 
when cause of arrest must exist at the time of the commencement of 
the suit, 205 2». 
when defendant may be discharged from arrest on the ground of insan- 
ity or lunsoy, 205 n. 
order for— 
by whom made, 205. 
affidavit to obtain, 206, 206 n. 
security on issuing of, 207. 
when made, 208, 
form of, 208. 
and affidavit to be delivered to sheriff, 209. 
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ARREST—continued. 
order for—continued. 
copy of, and affidavit to be delivered to defendant, 209. 
motion to vacate, 214. See Motion to vacate order of arrest. 
how made, 209. 





after escape, 209 n. 
in ection for umrping an ofc, 431. 


ASSAULTS, actions for— 
justices of the peace have no jurisdiction of, 51. 
‘on board a vessel in the merchants’ service, ‘action for, may be 
brought in marine court, 61. 
defendant cannot answer that be has no knowledge, &., 
whether he committed the assanit, 161 ». 
answer defendant did not assaalt, and seize by the collar, 
‘and shake the plaintiff, is insufficient, 160 n. 
costs in, 340, 343 n. 
ASSESSMENT of damages— 
when defendant entitled to notice of, 259 n. 
defendant who has demurred and whose demurrer has been 
struck out as frivolous, is entitled to notice of, 258 n. 
notice of appearance not given until after application for 
judgment does not entitle the defendant to notice of assess- 
iment of damages, 259 ». 
in action against common carriers, 260. 
in actions for assault to be by a sheriff's jury, 260 n. 
when reference for, will be ordered, 257, 261 m, 283. 
reference for, where to be executed, 261'n. 
writ of inquiry for, 257, 261 n., 283. 
cotitingently, 276 n. 
separate, 276, n. 
after judgment on issue of law, 283. 
ASSIGNEE of thing in action— 
may sue in his own name, 81, 84. 
takes subject to right of set-off, &c., 84. 
may issue on attachment, 85 n. 
is le for the costs of the ‘action, 85, 358, 358 n. 














may be attached for costs, 358. 
of lease, sued as such, cannot on an answer denying the execution of 
the lease, set up on the trial the fact that he parted with his inter- 
est in the lease before the action was commenced, 160 n. 
may institute proceedings supplementary to execution, 325 n. 
of a demand, may issue an attachment, 245 n, 
whe becomes such, after action brought may be substituted in liew 
of the ssignor asa party to the action, 96. 
ASSIGNMENT of thing in action— 
what not allowed, 82. 
what allowed, 82 n. 
not to abate the action, 96. 
to receiver, when necessary, 334 n. 
of real estate, to receivers under orders of the late court of 
chancery, 31 n. 
ASSIGNOR of cause of action— 
examination of, as a witness, 402. 
when to be made party to the action, 82 n, 84 n. 
ASSISTANT justices’ courts of the city of New York— 
no appeal to court of appeals in action commenced in, 22. 
action on judgment of, 67 n. 
now styled, “District Courts in the City of New York,” 63 n. 
See Justice's Court. 
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ATTACHMENT—continued. 
affidavits to obtain, sufficiency of, cannot be reviewed on habeas 
age ct 336 ». " in 
bond given to discharge, complaint on, what to state, 148 ». 
ATTENDANCE— - 
‘of witnesses, how compelled on supplementary ings, S31. 
of judgment debtor, to 3 be examined, order for, 
ATTENDANTS for courts— 
supervisors to provide, 35. 
when sheriff may provide, 85. 
cost of, a county charge, 
ATTORNEY— 


when liable for the defendant’s costs, 339 n. 
may be surety for costs, 339 n. 
retainer of, isa proceeding in the action, 344 n. 
to continue on appeal, 456, 
application for admission to practice as, 459. 
when he may be arrested, 
cannot be bail, 210 n. 
may be surety on an appeal? 369 x. 
feos of, statutes, &c., as to, repealed, 337. 
agreement asto compensation to, 337». 
court will revise, 338 . 
to endorse name and place of residence on papers, &c., 461. 
Sareomeat by, as to proceedings in action, to be in writing, 469. 
ty of, to act as guardian ad litem, 474. 
ATTORNEY" "GEN. ERAL— 
setion by, against a corporation to anal act of incorpora- 
tion, 429, 
action by, to vacate letters patent, 431. 
AUCTIONEER, when liable to be arrested, 204 n. 








B. 


BAIL— 

defendant may be discharged from arrest on, 209. 
amount of, 208 n. 
how given, 209. 
who cannot be, 210 2, 
sheriff bound to take, 210 n. 
surrender of defendant in exoneration of, 210. 
may arrest defendant, 210. 
how proceeded against, 210. 

“ exonerated, 210, 211 n. 
notice of, to plaintiff, 211. 
notice of non-acceptance of, or exception, by plaintiff, 211. 
when plaintiff deemed to have accepted, 211. 
notice of justification of, 211. 
new, notice of justification of, 211. 
notice fees justification is a waiver of all irregularity in the notice of excep- 

il. 

fartve! trae to justify, 211, 212 n, 

palifications of, 212. 
justification of, 212. 
where to justify, 487. 
allowance of, 213. 
rejocting, 213 n. 
substituting for deposit, 213. 
sheriff when liable as, 214. 
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BAIL—continued. 
liable to sheriff, 214. 
motion to reduce amount of, 214. 
See Motion to reduce amount of bail. 
BANK, accounts with, how kept, 485. 


orders upon, in what form, 486. 
BANKING ASSOCIATIONS, ‘time of Jimitstion not applicable to actions 
inst, 79. 
agent of, when liable to arrest, 202, 
limitation of action against directors of, 79. 
BANK NOTES, time of limitation not applicable to actions upon, 78. 
BATTERY, actione for, justices of the peace have no jurisdiction of, 51. 
costs in, 340. 
on board a veel in the merchant service, action for, may be brought 
in the marine court, 61. 
See Assault. 
BELOW. See Court below. 
BILL OF EXCEPTIONS, to obtain review of evidence, 282. 
on trial by jury, 27. 
the court, 282. 
“referees, 291, 295. 
amendments to, 197 n. 
how settled, signed and sealed, 464 n. 
form of, 464 n, 466. 
turning case into, 464. 
to be filed, 464. 
when to be served, 464. 
See Exceptions. 
BILL OF EXCHANGE. See Bills and Notes. 
BILL OF PARTICULARS— 
court may order either party to deliver, 175. 
when plaintiff will be required to furnish, 175 n, 
BILLS AND NOTES— 









st the several parties to, 133 2. 
inquest in action against the several parties to, 273 n. 
affidavit of merits in action against the several parties to, 272 n. 
costs of several actions on, 340. 
Parties to actions upon, 95. 
the several parties to, though sued in one action, are not thereby 
made jointly liable, 95 n. 
answer by one of the parties to, does not enure to the benefit of 
any other, 95 n. J % 
put in circulation as money by mone: tions, 79. 
BOATS. See Owners. i aia a aa 
BOND, actions on— 
justice of the peace has jurisdiction in certain, 49. 
costs of several actions on same bond, 340. 
form of complaint, 148 n. 
must state specifically the breaches complained of, 148 n. 
executed before July 1, 1848, judgment on, 495. 
to be acknowledged and approved, 481. 
Sor security for coste— 
sureties on, must justify if excepted to, 339 n. 
form of, need not follow the precise words of the statute, 339 x, 
should be executed by sureties without plaintiff, 339 , 
action on, 339 rn. 
taken in name of the people, parties to action on, 84 n. 
See Official Bond, Surety Bond, Undertaking. 
BOOKS, clerk to keep certain, 461. 
See Admission and Inspection, $c. 
Discovery of books, $c.; Judgment book, 
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BROKER— 
when liable to arrest, 20. 
BROOKLYN, city court of — 
statutes relating to, 43 n. 
‘appeal from decisions of, 377. 
BUFFALO, recorder's court of— 


statutes relating to, 43 n. 
BUILDING SOCIETY— 
shares in, exempt from execution, 320 n. 
BURIAL GROUND— 
exempt from execution, 320 n. 

BUSINESS ost of court— 

judges may transact, 35. 

Seo Judge et chambers. | 

BY LAW, of city corporation— 

action upon, wheu it may be brought in district court, 62. 

when it may be brought in justice’s court, 63. 


Cc. 


CALENDAR— 
when clerk to enter cause on, 268. 
order of disposing of issues on, 270. 
action by attorney general to have preference on, 270. 
certain actions against corporations to bave preference on, 270 n. 
immues of law to have preference on, 267, 
criminal cases to have preference on, 469. 
when cause is necessarily on, 345 n. 
when cause may be struck from, 459, 467. 
in New York common pleas, 496, 497. 
in the superior court, 493. 
in the first district, 454. 
of court of appeale— 
clerk to make, 457. 
to be printed and copics delivered to judges, 457. 
rules 6, 10, 12, and 20, with notice that 14 copies of cases and 
points are required, to be printed on, 459. 
criminal cases to have a preference on, 458. 
how regulated, 28, 29 n. 
when motion affecting, not granted of course, 415 n. 
calling of, 458, 
exchange of causes on, 459. 
striking cause from, 459. 
‘for general term of supreme court— 
‘clerk to prepare, 469. 
appeals how placed on, 469. 
other cases, how placed on 469. 
certiorari to remove interlocutory proceedings to have a preference 
on, 470. 
what causes to have a preference on, 469 470. 
to be printed, 469. 
CARRIERS. See, Common Carriers. 
CA SA. 
is an execution, 309 n. 
CASE generally— 
appeal cannot be taken to court of appeals on, 295 n. 
within what time to be filed, 464. 
when it may be turned into a bill of exceptions, 295 n, 464. 
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* CASE—continued. 
to be inserted in papers on appeal, 467. 
to review proceedings before referees, 467. 
lines of, to be numbered, 468, 
to be printed, 468, 
order for time to make, is not a stay of proceedings, 296 n. 
when jadge at chambers cannot extend the time to make, 417 n. 
in calendar causes in court of ap; 
must be made by appellant, 456. 
what to contain, and when must be indexed, 456. 
to be printed, 456. 
folio numbering of, 456. 
to review evidence appearing on trial of question of fact by the court— 
may be made in ten days after notice of the judgment, in like manner as 
‘upon a trial by jury, 282. 
oa settlement of, judge to state the facts found, and his conclusions of 
law, 282. 
on motion to review evidence— 
how made and settled, 463. 
when deemed waived, 464. 
to be filed, 464, 
turning into bill of exceptions, 464, 465 n. 
reserved for argument— 
how settled, 463, 464. 





who to farnish papers for argument on, 467. 
agreed on by the parties, 386. 
not provided for by the code, 442. 
« "a for by the rules of court, 442, 488. 
CAUSE— 
when may be struck from the calendar, 459, 467. 


CAUSE;OF ACTIO! 
what may be joined, 182. 
for injuries to personal property, and for its possession are dif- 
ferent, 184 n, 
amendment of complaint as to, 195 m, 196 2. 
demurrer that complaint does not show, 153, 
objection that complaint does not show, when it may be taken, 
157, 158 2. 
or defence, where several, they must be numbered, 186 n, 487. 
CERTIFICATE— 
of service of eummons by sheriff-— 
to be proof of service, 133. 
tostate time and place of service, 183. 
to refer to cause, and that the summons served was in such cause, 











ice of no personal claim, 121 n. 
to warrant appeal from inferior to supreme court, 369, 370. 
to enable parties to appeal from order on a point of practice, 497. 
of geod moral character of applicante for admission te practice as 
attorneys, 460. 
certificate of defendant’s interest in rights and shares of corpora- 
tions, 248. 
CERTIORARI— 
security for costs on, 338 n. 
return to when a nullity, 382 n. 
provisions as to appeals from justice's courts substituted for, 378 m. 
in certain cases, not affected by the code, 444 n. 
to remove interlocutory proceedings, hearing of and to be preferred on 
calendar, 470. 
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CHAMBERLAIN— 
is an officer of the court, 331 =. 
CHAMBERS— 
judge at, does not act asa conrt, 35 m. 
distinction between chamber and term duties retained, 35. 
orders at, how vacated or modified. 361. 
appeal from order at, isa motion, 353 n. 
at, in common pleas, 497, 
what jadge to sit at, in superior court, 492. 
See Judge at Chambers, 
CHAMPERTY— 
are laws relating to, repealed ? 338 n. 
CHANGING— 
place of trial— 
when the county designated as the place of trial is not the proper 
county, 105, 105 n. 
wha hers is reason to believe an impartial trial cannot be bad, 
105, 109 n, 
for the ennTanlense of witnesses and to promote the ends of justice, 
105, 109 
effect of, on subsequent proceedings in the action, 108 113 n, 1148, 
of issue of law, cannot be ordered, 113 x. 
where there aro issues of law and fact, 113 . 
demand of change of place of trial, effect of, 105 . 
no distinction as to changing place of trial in action ex-contractu 
and action ex-delicto, I 
plaintiff may change place of trial by amendment, 109 n. 
transfer of papers on, order for, 460. 
CHARTER of city corporation, action on— 
when it may be brought in district court, 63. 
when in justice's court, 63. 

















CHECKS— 
form of complaint in action on, 147 n, 148 x. 
facts which excuse notice of presentment to be stated in complaint on, 148 x. 
CHILDREN, custody of— 
‘New York common plese has not jurisdiction of, 43 n. 
CIRCUIT— 


issues of fact in the supreme court, when the trial is by jury, to be tried 
at, in other cases at the circuit or special term, 267. 
issues of law to be tried at circuit or special term, 267. 
number of counsel to examine witnesses, and sum up at, limited, 463. 
what steps may be taken at, 31 n. 
costs of, 345 n. 
courts— 
times and places, &c., of holding, 499. 
jurisdiction of, 31. 
terms of, 30, 499. 
extraordinary terms of, 34. 
may be adjourned by entry on the minutes, 34. 
jury may be drawn for an adjourned circuit, 34. 
notice of trial may be given for, 34. 
inability of judge to hold, 35. 
CITY AUTHORITIES— 
costs in suits by, 341 n. 
CITY COURTS. See Courts. 


CIVIL ACTION— 
defined, 19. 
form of, 65, 
See Action, 
CLAIM— 


bill of particulars of, court may order either party to deliver, 175. 
against deceased person, costs of proceeding on, 355. 
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CLERK—continued. 
net bound to pay postage on letter containing process, écc., 314 
to transmit papers to appellate court, 362. 
may refuse to receive bis fee for entering judgment, 352 x. 

papers to be filed with, 459. 
to eater name of counsel taking order, &e., by default, 466. 
his duty on entry of judgment by confession, 390. 
party not to suffer for errors or omissions of, 390 =. 
what be to return on appeal to the court of appeals, 455. 
of court of appeals 

e calendar of causes in court of appeals, 457. 
copice of case and points to be delivered we 457, 
how to dispose. of cases and points delivered to, 457. 
notice of argument to be farnished to, 457. 
may strike causes from the calendar in certain cases, 
to Keep a memorandam of causes exchanged and pe poe Y ‘on thefealen- 
dar, 459. 
to sign remittitar, 458. 

of New York Common Pleas— 

‘when not to enter cause on the calendar, 498. 


way take affidavits, 63 x. 
roay administer oaths, 63 x. 
foes on making transcripts of judgment, 306 n. 














of— 
on trial, 351, 
2 entry of judgment, S51. 
for copies of papers, 352. 
on filing notice of lis pendens, 222 2. 
Co-1 DEFENDAN'! an ee = ee 
when he may be examined as a witness, . 
See Defendant. 
COLLOQUIUM— 
‘when necessary in a complaint for slander, 181. 
COLOR must still be given in pleading, 163 n. 
COMMENCING ACTION— 
manner of, 114, 115 n. 
when deemed commenced, 76, 114. 
time for, 68. 
See Limitation of actions, Time for commencing actions, 
COMMISSION to examine witnessco— 
marine court may issue, 61 n., 405. 
provided for by statute, 405 m. 
in what cases may issue, 405 n. 
pplication for, is a non-enumerated motion, 405, 
stay of proceedings to move for, 406 n. 
proceedings on motion for, 406. 
allowance of, in the discretion of the court, 406 n. 
how issued, executed, and returned, 406 n., 407 n., 408 n. 
second may issue, 4081. 
defect in, how remedied, 408 n. 
COMMISSION OF RLUNAC — 
fees on executing, 478. 
COMMISSIONERS OF HIGHWAYS— 
appeals from determination of, to county court, 37. 
COMMON CARRIERS— 
form of sam: in action against, 118", 119 9. 
complaint t, what it should state, 149 m. 
judgment on failure to answer in actions against, how eater- 
ed, 260 n. 
COMMON INFORMER. See Informer. 5 
COMMON LAW, a rule of construction of not to apply to code, 442. 
of other States and countries, how proved, 425. 
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COMMON PLEAS, the jele— 


ow composed, 36 n. 
powers of, vested in county courts, 37, 
for city and county of New York. 
jurisdiction of, 40. 
removal of causes from, to supreme court, 41. 
may review judgments of marine and justices’ 
courts, 44, 
terms of, 44 , 499. 
general terms of, by whom beld, 44. 
special =“ “ “7 
judgments on appeal, where given, 44, 
“at general term, how pronounced, 44. 
rehearing of appeal to, 44. 
judges of, to receive no foes, 44. 
statutory provisions relating to, 42 n. 
has jurisdiction of judgments on recognizances, 42.%. 
has‘no jurisdiction as to custody of children pond- 
ing suit for a divorce, 43 es Po 
voluntary appearance gives jurisdiction, 42 n. 
when justice’s jadgment to be deemed a judgment 


of, 64. 
rules of, 496. 


COMPENSATION— 


to attorneys, &c., how regulated, 837. 
See Fees.” ra 


COMPLAINT- 





ly, 146. 

where previous action in justice's court, and discontinued by 
reason of title coming in question, 53 n., 55. 

in justices’ courts, 47. 

need not be served with summons, 120. 

demand of copy of, 120. 

only one copy need be served on the same attorney, 120. 

when copy to be served after demand, 120. 

when to be served after order for discovery of books, &0., 462, 463. 

order for farther time to serve copy of, may be obtained, 120 n. 

when such order cannot be made ex parte, 120 n. 

mative for judgment for not serving copy, when and where to be made, 
a, 


after service of notice of no personal claim, copy need not be served, unless 
demanded, 121. 

must be filed before publication of summons, 127. 

need nat be published where an order for service of summons by publica- 
tion, 129 n. 

copy of, after amendment to be served, 156, 

supplemental, when allowed, 199. 

dismissal of, for not proceeding to trial, 299, 301 

on bills and notes, 147 n. 

on bonds, 148 n. 

on checks, 147 n, 

against common carrier, 149 n. 

in nature of creditor's bill, 149 n. 

for admeasurement of dower, 149 n. 

against executors and administrators, 150 n. 

for false imprisonment, 150 n. 

for goods sold, 150 n. 

for breach of promise to marry, 150 n. 

for injuries to personal property, 150 n. 

for possession of personal property, 151 n. 
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COMPLAINT—continued. 
by! receiver, 151 is 
pales Teceived in violation of usury laws, 151 2. 
against foreign corporation, 152 n. 
on action given by statute, 152 x. 
may be on information and beliof, 151 x. 
where it is sought to arrest the defendant before judgment, of to issue an 
execution against his person after judgment, 151 s. 
‘what facts are to be stated in, 147 #. 
what facts may be stated in, where an injunction is asked for, 147 Lom 
must state the facts fall enough to enable the court an proof or 
of fees facts to grant the relief asked for, 147 2. 
See Pleading. 
COMPROMISE. See Ofer. 
COMPUTATION iy freee 


CONCEALED DEBTORS— 
jurisdiction of county court as to, 37. 
CONCEALED DEFENDANT— » 
attachment against the property of, 242. 
service of process on, by publication, 126. 
Bee Attachment, 
CONCEALMENT, to eveid service of proces 
what is, . 
CONDITIONAL ezamination of parties and witnesses— 
istrict courts in the city of New York may order, 63 n. 
what cases, 406 n. 
application for, how made, 409 . 
proceedings on, 408 n. 
CONDITIONAL ORDER what is, 197 n, 411 n. 
CONDITION PRECEDENT— 
performance of, how pleaded, 179. 
when payment of costs is a, 197 #, 411 n. 
CONFESSION of judgment without action— 
judgment may be confessed for debt due or contingent 
liability, 389. 
statement in writing and form thereof, 389. 
statement to be filed aod judgment entered thereon, with 
coats, 390. 
judgment roll, how constituted, 390. 
execution on such judgment, 390. 
execution for installment of such judgment, 390. 
in justice's courts, 49. 
See Judgment on Confession. 
CONFLICTING CLAIMS to real property— 
‘allowance in addition to costs in proceedings 
to determine, 346. 
topersonal property when interpleader allowed on, 99. 
to personal property, 225, 248. 

















CONSENT— 
judgment in action for divorce cannot be taken by, 466, 480. 
Bee Agreement. 
CONSOLIDATE, motion to, when may be made, 186 n. 
CONSOLIDATING ACTIONS on policy of insurance, 187 n. 
CONSTABLE— 
‘action against, to be within two years, 74. 
CONSTRUCTION— 
of pleadings, 175. 
statutes, 442. 
CONSTRUCTIVE NOTICE— 
when notice of lis pendene is, 122. 
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CONTEMPT— 
for not giving undertaking in proceedings eupplementary to execution 


for, dnobeying order in proceedings aupplementary to execution, 235, 
6 n. 


parties imprisoned for, may be discharged by the court or a judge, 335. 
proceedings for provisions of eode, ex to arrest and bail, not to epply to 


proceedings of revised statutes as to, not affected by the code, 444 n. 
CONTINUANCE of action by assignee or representatives, &., 96. 
CONSUL, when he must plead bis privilege, 158. 
CONTRACT, actions on, within what time to be brought, 73. 
actions against common carriers as such do not arise on, 118. 
evidence of new, or continuing, must be in writing, 79. 
See Agreement, Performance. 
CONTROVERSY, See Submitting controversy without action, 387. 


CO-PLAINTIFF, examination of, as a witness, 400. 


COPY of a paper or pleading may be substituted for a lost original, 424. 7 
when court may give. Jonre for copy to be taken of documents in possession 
sf oppontte party, 39: 
of pleadings, $c., to "be furnished to court, 


on jury trial, 273. 
on argument on special verdict, 467. 
«© of demurrer, 467. 
by whom to be furnished, 467. 
on appeal to general term, 467. : 
\ tocourta of appesis, 457. 
“from surrogate, 484. 
not required in mortgage and partition cases, 467. 
not required on appeals from justice's courts, 382. 
on case agreed on, 468. 

CORONER, when sheriff is a party, to act in place of sheriff, 423. 
provisions of act relating to sheriffs to apply to, 423. 
action against, to be within two 9 years, rs 

CORPORATION— 
towns and counties are, 5 
may sue and be sued in justice 
process against, from justice's courts, 51 n. 
service of process on, provisions of the code applied to justice’n courts, 








servioe of watatncea on, 123. 

not to set up defence of usury, 165 n. 

who is a managing agent of, 123 n. 

injunction to suBbeod businers of, 937. 

superior court, New York common pleas, mayor's courls of cities, and 
recorder’s courts of cities, have jurisdiction of, 41. 

proceedings against, not affected by code, 444 n. 

setlon: against, in the name of the attorney general ‘to annul charter, 
428, 

judgment of forfeiture against, 433. 

coats against, 433, 

See Altachment, Foreign Corporations, Quo Warranto, Religious 
Corporation, Scire facias, 





+ COSTS— 
all statutes, rules, dic., as to costs or fees of attorneys, solicitors, or counsel 
repealed, 337. 
amount of, to be regulated by agreement between the parties, 337. 
certain allowances to prevailing party, called costs, 337, 
in suits pending on the Ist of July, 1843, 338 n. 
double, if they may be allowed, 338 n. 
34 
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COSTS—continued. 
security for, 338. Seo Security for costs. 
to plaintiff, of course, in action— 
Plai for recovery of real property, 340. 
where title to real property comes in question, 340, 
of which justices of the peace have no jurisdiction, 340. 
for recovery of money, where more than $50 recovered, 340. 
to plaintif— 
when not to exceed amount of damages, 340. 
in several actions on one bond, recognizance, promissory note, bil! 
of exchange or other instrument in writing, 340. 
in euits by city authorities to enforce assessment laws, 341 n. 
in foreclosure suits, 341 n. 
distinction between, and disbursements, 341 n. 
to defendant, when allowed, 341. 
to either party— 
Shes in the discretion of the court, 341. 
amount of, when allowed, 342, 343 n. 
per-centage in addition to— 
in what cases allowed, 346. 
how computed, 349. 
Seo Per-centag 
how inserted in judgment, 350, 
‘on postponement of trial, 352. 
on a motion, 353, 
against an infant plaintiff, 355, 
in action by or against an executor, or administrator, trustee of an express 
trust, or a person expressly authorized by statute to sue, 355. 
cn claim against a deceased person, referred parsuant to the provisions of 
the revised statutes, 355. : 
on review of the decision of an inferior court, in a special proceeding, 357. 
on appeal from a surrogate’s decree, 357 n. 
in actions in name of people— 
by an officer duly authorized for that purpose, 357. 
when private party joimed in, 357, 
to catablish a right or claim for the benefit of any county, city, town, 
ze, corporation or person, 357. 
assignee of cause of action, after action brought, 358. 
assignee of cause of action generally, 358 . 
on a settlement, 358. 
ou a discontinuance, 358 n, 359 n. 
attorney when liable for, 339 n, 
interest in addition to, 349, 28 n. 
power of referee to decide as to, 285 n. 
interlocutory, payment of, how enforced, 354 n. 
oa, dieooetrouence of action before justice, where there is an answer of 
tle, 54. 
in action after such discontinuance, 56, 
judgment in justice’s court must be with, 60 n. 
in marine court, 61 n. 
next friend liable for, 91. 
after notice of no personal claim, 121. 
against corporation, how collected, 433. 
when payment of is a condition precedent to right to amend, 197 n. 
on proceedings supplementary to execution— 
may be allowed to either party or witness, 335. 
application for, when to be made, 335 n. 
when they will be allowed, 335 n. 
on sale of real property of infant, 47. 
on confession of judgment without action, 390, 
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COSTS—continued. 
¢ on submitting a controversy without action, 387. 
on appeals in the superior court, 493. 
COUNSELLOR— 
when liable to arrest, 202, 
cannot be bail, 210 n. 
to endorse papers on taking a default, 466. 
fees of, statutes regulating, repealed, 337 n. 
agreements as to compensation, 337 n. 
only one on cach side tobe heard on appeals to court of appeals, 457. 
admission and examination of, 459. 
number of, on trial of issues of fact, 463. 
"on hearing at general term, 463. 
COUNTER CLAIM— 
defendant may set up in answer, 158, 163 n, 
what it must be, 166. 
defendant may not set forth as many as he hes, 166, 
reply to, 169. 
demurrer to, 169. 
COUNTIES are corporations, 51 n. 
COUNTY CHARGE— 
sheriff’s expenses for providing rooms, &., for court of appeals 
to be, 29, 
the like, supreme court, &c., 35. 
COUNTY COURTS— 
ing provisions of law as to, repealed, 36. 
ing suits not affected by repeal of existing law, 36. 
juriediction of, 36, 
how composed before the code, 36 ». 
equity jurisdiction of, 36 n. 
no original civil jurisdiction, except in cases prescribed, 36. 
exclusive power to review justices’ jadgments on appeal, 37. 
how composed in the city of New York, 36 n. ea 
of Albany, 39 2. 
provisions conferring jurisdiction on, are constitutional, 38 n- 
judgment of, when void, 38 n. 
proceedings in, should show jurisdiction on their face, 38 n. 
when open, 38. 
terms of, 38. 
jurore in, 39. 
general terms of, and courts of sessions may be held together, 3: 
action may be brought in after action discontinued in justic 
court, by reason of title coming in question, 53. 
issues of fact in, joined before July, 1848, how tried, 440. 
General and special terms of, may be adjourned by an entry on the 
minutes, 34. 
causes may be noticed for trial at adjourned county court, 34. 
juries may be drawn for adjourned county court, 34. 


COUNTY JUDGE— 

powers of, independently of the code, 416 n. 

must perform his official duties within his county, 416 n. 

can he make an order staying proceedings in an action triable out of 
his county ? 416 n. 

may enlarge time for proceedings in the action, 417. 

cannot stay proceedings after verdict, 412. 

has the power of a judge at chambers in actions in the supreme 
court, 416, 

order made by, may be reviewed in same manner as an order made 
by a supreme court judge, 416, 

powers of, not enlarged by the code, 416 n. 

power of, in proceedings supplementary to the execution, 324, 328 n. 
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COUNTY JUDGE—ontinued. 
may extend time for respondent to serve affidavit on appeal from 
justice’s court, 417 n. 
power of, to grant order for arrest, 205. 
“ “ «for attachment, 244. 
“ “ “for injanetion, 297. 
COURT and chamber business, distinction between, retained, 35 n. 
COUNTY OFFICERS— 
‘See Town and County Officers. 
COUNTY TREASURERS— 
moneys to be paid to, 485. - 
accounts of, how to be kept, 485. 
to make an annual report, 485. 
reference to examine his accounts, 485. 
couRT— ipaeis 
pepere to be furnished to. 
by plaintiff on special verdict, 467. 
by party demurring in cases of demarrer, 467. 
in other cases by the moving party, 467. 
‘on appeal to general term, 467. 
+ from justice's courts, 382, 
“to court of appeals, 457. 
“from surrogates’ courts, 484. 
need not be furnished with papers in mortgage and partition cases, 
467. 


COURT BELOW— 
what is, on appeals, 369. 
return from, appellate to procure, 455. 
return by, clerk of, 455, 456. 
attorneys and guardians in, to be deemed such in court of appenls, 456. 
COURT OF APPEALS— 
jurisdiction of, 22. 
additional jurisdiction of, 23 n. 
appeals to, when governed by the code, 23 n. 
cases where no appeal lies to, 25 n. 
«an appeal lies to, 26 n. 
power of the court, 27. 
when it will not reverse a judgment, 27 n. 
when it may remit proceedings to court below, 27 n. 
after remittitur court has no jurisdiction, 27 n, 
doen not lose jurisdiction until remittitur ia actually filed, 
n. 
interest by way of penalty on dismissal ot appeal to, 28 n. 
terms of, 28. 
additional terms of, 28. 
preference of causes on calendar of, 28, 29 n. 
judgment of, how pronounced, 29. 
sheriff to provide rooms for, 29. 
where to be held, 29, 
how adjourned, 30. 
rehearing in, 29, 
judgment of affirmance in, 28 n, 29. 
ules of, 455. 
COURTS— 
in the firat judicial district, provisions as to, 453. 
of justice in general, 21. 
enumeration of, 21. 
of sessions. 
jurors in, how drawn and summoned, 39. 
may sit at same time with general term of county courts, 89 n. 
in Albany city and county, 39 n. 
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CREDITOR’S BILL— 
form of, abolished by the code, 149 n. 
is an action, 19 n. . 
where a proper remedy before the code, relief may now be had by 
action, 149 n. 
what compleint, in nature of, should state, 149 n. 
after execution issued, 149 n. 





supplementary proceedings substituted for, 323 n. 
See Supplementary proceedings. 
CRIER, to be appointed for superior court and common pleas in New York city, 44. 


salary of, 45. 
CRIMINAL ACTION, defined, 19. 
CRIMINAL CASES, have preference on court of appeals calendar, 29 n, 458. 
notice of argument of, in court of appeals, 457. 
motions in supreme court may be heard any day in term, 469, 
CRIMINAL CONVERSATION, actions for, cannot be brought in jastice 
court, 51. 
to be brought within six years, 74 
coats in, 340. 
in an injury to the person, 184 n. 
CRIMINAL PROCEEDING, pleading not to be evidence in, 172. 
CURRENT ACCOUNT, time of limitation in actions to recover balance of, 74, 
CURTESY, tenant by, interest of, how calculated, 482. 





D. 


DAMAGES, rate of 302. 
on injunction, 234, 234 n. 
for usurping office, 432. 
double, verdict for, 275 n. 
when the jury cannot sever, 276 n. 
interest on verdict or report forms no part of, 349 n. 
offers to liquidate, 391. 
Seo Assessment of Damages. 
DEAF and dumb person, pleadings by, 174 n. 
DEATH of parties to action. 
effect of, 96. 
not to abate the action, 96. 
action may be continued in name of representatives by a supplemental 
pleading, 96. 
leave to serve such supplemental pleading must be obtained, 97 n. 
on motion for such leave the moving party must distinctly point ont the 
party entitled to continue the suit, 97 n. 
DEATH of persons on whose life any particular estate depends, proceeding to ascer- 
tain, not affected by code, 444 n. 
DEATH BY WRONGFUL ACT, parties to action for, 83 n. 


DEATH of justice, whose judgment is appealed, effect of, 381. 


DEBTOR— 
to judgment debtor may pay amount of his indebtedness to sheriff in certain 
cases, 328, 329 


n 
See Absent Debtors, Concealed Debtors, Imprisoned Debtors, Insolvent 
Debtora, Joint Debtors, 


DECEASED PERSON, costs on reference of claim against, 355. 
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DEFICIENCY on mortgage, county court bas jurisdiction for collection of, 37. 
DEFINITIONS and divisions, 1, 4 18, 441, 
DELIVERY oj ere 

of perience aad delivery of personal property. 
DEMAN! 


ber trial be had in proper county, when to be made, 104. 
form of, 105 n. 
“ “ effect of, 105 n. 
“ “ may be served in all cases,-109 n. 
of copy complaint, when and how made, 121. 
of admission of documents, &c., 393. 
of bill of particulars, 175. 
against ships and veesela— 
not affected by the code, 444 n. 
DEMISED PREMISES, proceeding for recovery of, not affected by the code, 444 n. 
DEMURRER, is a ploading created with ite character and office defined by the 
le, 154 n. 
the only pleading by defendant is demurrer or answer, 152. 
when it must be served, 152, 
when to be served after order for discovery of books, &c., 462, 463, 
is different from an answer, 152 n. 
to be subscribed, 171. 
need not be verified, 171. 
an extension of the time to answer extends the time to demur, 152 n. 
in what cases defendant may demur to the complaint, 153. 
can only be in the cases prescribed by the code, 154 n. 
any number of grounds of demurrer may be assigned, 154 n. 
cannot be good in part and bad in part, 155 x. 
may be good as to one defendant, and bad as to another, 155 n. 
may be to the whole complaint, or any alleged cause of action, 155,155». 
by married woman, 1557. 
when too general, 155 n. 
must distinctly specify the grounds of objection, 155. 
what is a sufficient specification of the grounds of objection, 155 n. 
to complaint on contract void by law of the State where made, 157 n. 
is not a substitute for exceptions, 154 n. 
facta not appearing on the face of the complaint cannot be demurred 
to, 157 n. 
right of, waived, 157, 157 n, 
to service of summons not allowed, 157 n. 
there can be no demurrer to ademurrer. (6 Pr. R., 384.) 
proceedings after, for improper joinder of causes of action, 154. 
demurrer er, when allowed, 156 n, 167. 
il lowed after denial of motion to strike out answer as sham and 
ant, 168 n. 
to counter-claim, 169. 
to reply, 171. 
does not lie to immaterial matter, 170. 
to complaint, costs on, disallowance of, 193 n. 
appeals to general term from order overruling, 373. 
endments after, 190. 
in justices’ courts, when allowed, 58. 
amendment after, 58, 
DEPOSIT, defendant may be discharged from arrest on, 209,213. 
shen to give defendant certificate of, 213, 
paid into court, 213, 
subetiating bail for, 213, 
disposition of, 213. 
of moneys, dc., in court, 485. 
order for payments of, out of court, 486. 
with trust company of New York, account of, how kept, &e.,486, 
DEPOSITION. See Commission, Conditional examination. 
DESCENT CAST, effect of, 72. 
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DETERMINATION, meaning of, 256 n. 
of controversy between the parties, power of court to 
make, 298, 
of claims to real property, 435. 
‘© to personal property, 218, 
“by interpleading, 3. 
See Final determination, Judgment or determination. 
DEVISEES, proceedings by and against, not affected by the code, 444 2. 
Bee Joint debt a 
DIFFICULT, or extraordinary cases— 
what are, 346 n.,347 n., 348.2, 
allowance in addition to costs may be made on, 346. 
DISABILITIES-- 
what are, 72. 
effect of, 73, 77. 
defendant out of State, 76. 
of aliens, 78. 
by death of party entitled to sue, 78. 
several, effect of, 78. 
not applicable to certain actions, 79. 
DISBURSEMENTS— 
distinction between, and costs, 341 n. 
how stated, 350. 
to be verified by affidavit, 350. 
DISCONTINUANCE of action— 
to foreclose a mortgage, 341 n. 
after claim and delivery, 218 n. 
generally, 358, ‘ 
in justices’ courts, by reason of title coming in question, 6. 
DISCOVERY— sinks et 
of property, order for, 323. 
See Supplementary proceedings. 
of books, papers, §c— 
provisions of revised statates as to, 395 n. 
applications for, how made, 462. 
order for, 462. 
proceedings for, is not an action, 462. 
See Admission and inepection of papers. 
DISMISSAL OF APPEAL— 
‘for want of prosecution— 
in the court of appeals, 455, 456. 
‘on appeals from justices’ courts, 382. 
‘on appeal to supreme court, 468. 
DISMISSAL of complaint, judgment of — 
a substitute for judgment, as in case of nonsuit, 301 n. 
referee may order, 265 n. 
for not filing security for costs, 339 n. 
for not proceeding in action, 299, 465. 
DISSOLVED COMPANIES, parties to actions against, 86 n. 
DISTRAINED PROPERTY, answer in action to recover, 182. 
DISTRAINING CATTLE, &., doing damage, proceedings as to, not affected by 
‘ the code, 444 n. 





DISTRICT, the word defined, 441. 
DISTRICT ATTORNEY, action by, for penalties, 15. 
DISTRICT COURTS, in the city of New York— 
formerly called assistant justices’ courts, and afterwards justices’ 
courts, 62, 63, 63 n. 
jurisdiction of, 62. 
may order testimony to be taken de bene esse, 63 n. 
powers of clerks of, 63 n. 
laws relating to, 63 n. 
DIVISION of act, 19. 
of remedies, 18. 
of causes of action, on allowance of demurrer for misjoinder, 191, 
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DIVISIONS and definitions, 18. 
DIVORCE, summons in action for, may be served by publication, 126. 
answer in action for, 164 n. 
judgment by default or consent cannot be taken in, 466, 480. 
Proceedings in, not be published, 480. 
Teference to take proof of material facts stated in the complaint, 478, 
‘on ground of adultery, averments in, complaint for, 478. 
order for reference, how obtained, 479. 
either party may apply for an issue, 479. 
dismissal of, for want of a reply, 47! 
adaltery of plaintiff may be set up in answer, 479. 
objections to legitimacy of children to be stated in complaint, 480. 
manner of settling the issues in, 480, 
DOCKET. Bee Justice's judgment. 
DOCKET OF JUDGMENT, entry on, of the words “ secured on appeal,” 305. 
‘on petition, in what cases, 470, 
DOCKETING JUDGMENT, on filing judgment roll, 304. 
DOCUMENTS. See Admission and inspection, gc. 
DOUBLE COSTS, are provisions of law granting, repealed? 338 n. 
DOWER, tenant in, interest of, how calculated, 483. 
complaint for admeasurement of, is a substitute for the former petition 
for that object, 149 n. 
not barred unless party entitled is a defendant in the suit, 93 ». 
See Admeasurement of dower. 
DRUNKARD. See Habitual drunkard. 
DUMB. See Deaf. 











E 


EJECTMENT, in aotions of, who to be made defendants, 93 n. 
answer in actions of, 164 ». 
when plaintiff must elect against which defendant he will take 
judgment, 93, 437 n. 
provisions of revised statutes relating to, apply to actions to recover 
real property under the code, 437. 
injunction to restrain proceedings in, 229. 
ELECTION of remedy— 
a party suing in two courts for the same cause of action will be 
made to elect in which he will proceed, 153 n. 
ENLARGING TIME to take proceedings— 
time to take any proceedings except an appeal may be 
enlarged, 417, 458. 
to answer enlarges time to demur, 152 n. 
can the time to appeal be enlarged? 417 #. 
by order for discovery, &c., 462. 
a judge at chambers cannot enlarge the time to make 
‘case after the time for making it has expired, 417 x. 
orders for, granted ex parte, need not be entered, 418 . 
See Time, Additional Time. 
ENTITLING AFFIDAVITS, See Affidavits. 
ENTRY, or right of entry, nction after, 70. 
ENTRY OF APPEARANCE, when allowed, 461. 
ENTRY OF JUDGMENT, the decision of the court in writing is not, 303 n. 
cme, made after, may be anuexed to judgment roll, 
4, 2. 
fees for, 304 n. 
in mortgage cases, 303 n. 
See Docketing Judgment. 
ENTRY OF SATISFACTION, how effected, 321 #. 
35 
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ENUMERATED MOTIONS, what are, 466. 
when to be noticed, 467. 
papers to be farnished on, 467. 
when motion may be made to strike from the 
calendar, 467. 
EQUALITY of partition how effected, 481. 
EQUITABLE BAIL, See Ne Exeot. 
EQUITABLE RELIEF, Seo Legal and Equitable Relief. 
EQUITABLE REMEDIES, 18. 
EQUITY CASES, meaning of this phrase, 46 » is 
UITY SUITS, pending when code took effect, proceedings in, regulated, 449. 
ERIE COUNTY, frst enbdivision of section 30, ‘pot to apply to, 38. 
motions in action triable in, 414 ». 


« * Orleans county may be made in, 415%, 
ERROR, writ of. Seo Appeal. 


ERRORS and defects— 

when to be disregarded, 199. 

judgment not to be reversed for certain, 199,27 n. 

Bee Amendments. 
ESCAPE, time of limitation in scties for, 74. 
ESCHEAT, nature of title by, 9 
EVIDENCE, provisions as to, applied to justices’ courts, 59, 64. 

on the trial of an iasue of fact by the court, how reviewed, 


Ezemination of Parties, Examination of Witnesses. 
EXAMINATION of parties— 
action for discovery abolished, 395. 
of adverse party allowed only in cases bed, 395. 


® party may be examined on bebalf of his adversary, 396. 
ae of parties may be compelled, as in case of a wit- 
neas, 
subject’ to same rules as the examination of a witoess, 396. 
conditionally, 396. 
on commission, 396. 
before the trial, 397. 
s how conducted, 398. 
testimony may be rebutted by adverse testimony, 399. 
by the adverse party, 399. 
proceedings in case ey refuse to submit to, 399. 
for whose immediate benefit the suit is prosecuted or de- 
fended, manner and rules of, 400. 
of co-plaintiff or co-defendant, 400. 
in what cases, and attendance of, how compelled, 400. 
of witness— 
witness not to be excluded by reason of interest, 402. 
interest to exclade party to action, and person for whose im- 
mediate benefit action is prosecuted or defended, 402. 
assignor of things in action, 402. 
on commission, 405. 
See Commission. 
de bene ease or conditionally, 408. 
See Conditional Examination. 
only one counsel to conduct, 463. 
of judgment debtor— 
is usually by referees, 328 n. 
by referee, how taken and certified, 331. 
of debtors of judgment debtor, or of those having property 
trlonging to him, 329. 
See Supplementary Proceedings. 
of applicants for admission to practice as counsel, &c., 459. 
EXCEPTIONS, demurrer not a substitute for, 154 n. 
toa matter of law arising on the trial of an issue of fact by the 
court, may for the purpose of an appeal be taken within ten 
days after written notice of the judgment, 282. 
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EXCEPTIONS—con tinued. 
what sufficient notice of, 283 n. 
to sureties for costs, 339 n. 
‘on appeal, 368. 
“  onclaim and delivery, 221, 223. 
to bail, 211. 
See Bill of Exceptions. 
EXECUTION, provisions as to, apply to executionon judgments rendered before the 
code took effect, 307 n. 
wheo may issue, 307. 
must follow judgment and be warranted by it, 307 2. 
may issue immedistely the judgment is perfected, 307 m, 308. 
cannot issue after five years, without leave of the court, 308 n. 











three kinds of, 309. 
may issue— 

Property, 309. 
requires the delivery of real or personal property, 309. 
may issue at same time to different counties, 309. 

to affect real property cannot issue till transcript filed, otherwise to 

affect personal property, 313 n. 
real property levied on, where and how to be sold, 309, 471, 474. 
wen the court will grant a perpetual stay of, in favor of purchaser, 
n 

when debtor to judgment debtor may pay, 328. 
against the person— 

in what actions, 310. 

when, 310, 310 n, 311 n, 321 n. 

of the plaintiff when, 312 n. 

supplementary proceedings cannot be resorted to after, 323 . 
Sorm of— 

‘Against property, 312. 

"jn the hands of personal representatives, éc., 312. 
“ the person, 312. 

for delivery of posseasion of real or personal property, 313. 

if defective court will amend, 313 n. 

solcient if it substantially comply with requirements of statate, 

13 n. 
to collect an installment due on a judgment by confession, 390. 
i ion against joint debtors where only one has been served with 








the summons, 313 n, 
may direct the levy on personal property only, 313 n 
return of — 
in sixty days, 313. 


how compelled, 314 n, 461. 
may be by mail, 314 n. 
should be to the clerk with whom judgment roll is filed, 313. 
may be to clerk or attorney, 314 n. 
sheriff's duty as to, 314 n. 
existing provisions of law as to-- 
retained by the code, 314. 
what they are, 314 n. 
mooie of, 314 1. 
generally— 
cannot be levied on a Sunday, 314 n. 
the first issued has a preference over those subsequently issued, 314 n. 
how levied if sheriff die, 314 n. 
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EXECUTION—continued. 
from what time it binds real estate, 314 n. 
the like personal estate, 314 n. 
levy of, on personal propert: 
hat property, 315 =. 
what constitutes a valid levy, 315 n. 
sale after, 315m. 7 
to inclads sheriff's fees, 315 x. 
levy on and sale of real estate— 
when pervonal property, not sufficient, real property may be levied 
on, 315 2. 
levy on real estate, bow made, 316 n. 
advertising sale of real estate, 316 n. 
sale of estate, 316 
sheriff to deliv. rtificate to parchaser, 316 n. 
redemption of real estate sold on— 
when execution debtor may redeem, 317 n. 
when any other judgment creditor or mortgagee may redeem, 317 #. 
requisites to entitle judgment creditor or mortgages, &c., to redeem, 
317n, 318 n. 
redemption where made, 319 x. 
time for redemption may be enlarged, 319 =. 
what property is exempt by statute from, 319 2, 320 n. 
against property of a deceased jadgment debtor, 321 n. 
against the 
how debtor discharged from, 321 ». 
Js a satisfaction of the jadgment, 321 n. 
‘admission of defendant after, to the liberties of the jail, 321 ». 
for costs on a motion, 354 a. 
proceedings supplementary to, 323. 
See Supplementary Proceedings. 
when court will grant a perpetual stay of, 310 n. 
on judgment of justices’ court— 
when it may issue, 59. 
to what sheriff to issue, 59. 
how exeeuted, 59. ; Gini iais 
when proceedings supplementary to, may be iasa 28 n. 
EXECUTORS end administrators , 
complaint, by when it need not make profert of letters testa- 
mentary, or of administration, 150 n. 
costs in actions against, 355. 
when personally liable for costs, 356 n, 
suits by and a 
cannot be sued in j 
may sue in justice's courts, 51 n. 
judgment against, in cases of set off, 51 x. 
may sue withont joining party in interest, 85. 
may appeal withont giving security, 367. 
EXEMPT PROPERTY, enumeration of property exempt from exccation, 319 n, 
5. 


445, 
EXEMPTION LAW retained by the code, 445. 
EXISTING RULES abrogated, 442. 
EXISTING SUITS, what are, 438 n. 
appeal from order at special term in, 438. 
no wnt of error allowed in, 438. 
execution in, on judgment docketed before July, 1848, 439, 
application of code to, 439, 
extraordinary terms and circuits for disposal of, 439. 
appeal from certain final decrees in, 440. 
issues of fact in county courts on, 440. 
references to take testimony in, 449. 
tt in, when directed, 449. 
report of referee in, to stand as decision of the court, 450. 
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EXISTING SUITS—eontinued. 
referees, how appointed in, 450. 
Tehearing in, 451. 
appeal from an order in, 451. 
costs in, 338 n. 
EX PARTE ORDER, how vacated or modified, 361. 
for examination of judgment debtor, how vacated or modi- 
fied, 328 ». 
cannot be appealed to the general term, 377 n. 
when may be made, 412. 
no appeal lies from a decision granting or refusing, 374 n. 


Bee Order. 
EXTRAORDINARY cases. See Dificult or Extraordinary Cases. 
terms, governor may appoint, 34, 439, 


F. 


FACTOR, when liable to arrest, 202. 
FACTS, what are, 145 n, 147 2. 
See Question of fact. 
FALSE IMPRISONMENT, action for, cannot be brought in justices! courts, 51. 
on board a vessel, in merchant’s service, action for, 
may be brought in marine court, 61. 
form of complaint for, 150, 
costs in action for, 340, 
FEE BILL abolished, 337. See Costs. 
FEES, judges a superior court and New York common pleas not to receive 
any, 
on filing notice of lis pendens, 122 n. 
for serving notice of no personal claim, 121 n. 
of sheriff, 223 n, 315 n. 
of clerks for entering judgment, 303 n. 
of clerks for making transcripts of judgments, 306 n. 
of clerks, 351. 
of referees, 352. 
to witnesses, 336, 835 n. 
to a justice for his return, 379. 
FEIGNED ISSUES ished, 68. 
ibetitute for, 68. 
in action for divorce may be tried by a referee, 68 n. 
how eettled, 480. 
FEMALE, when she cannot be arrested, 202, 203 n, 205 n. 
FERRIES, jurisdiction of county court as to, 37. 
FICTITIOUS NAME, party may be sued by, when real name unknown, 198. 
FILING transcript of judgment— 
fect of, as a lien, 305. 
perfecting an appeal and giving security does not prevent the re- 
spoudent from, 305 2. 
summons and pleadings, 422. 
undertakings, 425. 
affidavits. See Affidavit. 
orders as judgments in certain cases, 470. 
FINAL ORDER, affecting a substantial right, appeal from, to court of appeals, 22. 
FINE, power of county court to remit, 38. 
arrest in action for, 202. 
See Forfeiture, Penalty. 3 
FIRST JUDICIAL DISTRICT, proceedings commenced before one judge in, may 
be continued before another, 35. 
motions in, 411. 
general provisions as to courts in, 453. 
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FUEL for court of appeals, sheriff to provide, 29. 
for supreme court, supervisor 1 provide, 35. 
“ when sheriff may provide, 35. 
FULTON and Hamilton, when considered one county, 32. 
FURTHER TIME. Seo Additional time. 


G. 


GENERAL GUARDIAN, security to be given by, 475. 
payment of proceeds of real estate to, 470 
how appointed, 476. 
proceedings on petition for, 476. 
Boo Guardian.” : 
GENERAL SESSIONS of the peace, when jury to bo summoned for, 39. 
GENERAL TERM, injunction may be granted at, 231 n, 


ond 
GENERAL TER! 





, 
inability of judge to sit at, 35. 
in the first district, 453, 
of the superior court— 
when held, 491. 
what will be hoard at, 492. 





calendar for, 495. 
what heard at, 496. 
review of orders of single judge at, 497. 

GOODS SOLD, complaint to recover price of, 150 n. 

answer in action for, 165 n. 
GOVERNOR to appoint terms, &c., 33. 
to appoint extraordinary terms, 34, 439. 
GRANTEE of the people, to sue within twenty years, 71. 
of the State, when action cannot be brought by, to recover real prop- 


erty, 7 
GUARDIAN for an infant, how appointed when infant is plaints, 91. 
“ «is defendant, 91. 

Tiable for costs, 355. 

may be attached for costs, 355. 

to continue suit, in court of appeals, 456. 

not to receive the property of an infant until he has 
given security to account, 424, 

security of, to be approved, 424. 

ad liten— 

officers of the court to act as, 474, 

duties of, 474. 

compensation of, 474. 

who not to be appointed, 475. 

not to receive funds of infants until he has given secu- 
rity, 475. 

See General guardian, 
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HABEAS CORPUS, proceedings on, not affected by code, 444 ». 
HABITUAL DRUNKARD, county coart has jurisdiction of, and of the estate 
of, 37. 
other powers of county court as to, 37. 
parties to actions by and against, 87 n. 
when he may sue without next friend, 86 x. 
service of summons on, 123. 
when cannot be sued unless by leave of the goart, 124. 
provisions of revised statutes as to, not affected by the 
code, 444 2. 
HAMILTON aad Fulton, when considered one county, 32. 
HEIRS, suits by and against, not affected by code, 444 2. 
Bee Joint debtors, ¢c. 
HIGH SEAS, assault, &c, on, action for, may be brought in marine court, 61. 
HIGHWAYS. See Commissioners of highways. Railroads, Turnpike reads. 
HOMESTEAD, exemption of, from execution, 320 =. 
IIUSBAND AND WIFE, parties to actions by, and against each other, 87, 88, 89. 
service of summons on, 125 x. 
% notice of no personal claim on, 121 ». 
security for costs in action by, when wife is an in- 
fant, 339 n. 
See Diverce, Married woman, Wife. 


IDIOT, action by, 86 n. 
custody and disposition of estate of, provisions of revised statates concerning, 
not affected by the code, 444 n. 
service of summons on, 124 n. 
IMMATERIAL MATTER cannot be demurred to, 170. 
See Irrelevant. 
IMPARTIAL TRIAL, change of place of trial to obtain, 105, 109 n, 
See Changing place of trial. 
IMPEACHMENTS, court for trial of, 21. 
IMPRISONED DEBTORS, jurisdiction of county court as to, 37. 
IMPRISONMENT for debt— 
act as to, not affected by the code, 201. 
warrant under act relating to, may issue in all cases pre- 
scribed thereby, 201 n. 
Sor contempt, court or judge may discharge from, 335. 
INABILITY of judge— 
to hold a special term, circuit court, or sit at general term, or 
preside at oyer and terminer provided for, 35. 
of county court to hear appeal, 38, 487. 
INDEFINITE and snceriain pleading— 
may be made more definite and certain by amendment, 175, 470. 
uncertainty is to be remedied by amendment, 176 n. 
INDEX to case in court of appeals, when necessary, 456. 
INDIAN LANDS, railroads through, county court has jurisdiction of, 37. 
INFANT, in suits by, defendant is entitled to security for costs, 92 n, 338 n. 
when a party to a contract sued on need not be joined as defendant, 93 n. 
service of summons on, 123. 
may be served with summons by publication, 128 n. 
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ITEMS OF ACCOUNT, when need not be inserted in pleading, 174. 
how to be delivered, 175, 
farther particulars of, 175. 


J. 


JAIL LIBERTIES, jurisdiction of the coanty courts as to, 37. 
JAILOR, cannot be bail, 2102. 
JOINDER of causes of action, 183. 
of: of defences, 166. 
of parties. "See Pertics. 
JOINT and several debtors— 
proceedings against, where the summons is served on one or some of 
the defendants only, 31. 
where the summons is served on all the defendants, 131. 
provisions of revised statutes as to, 132 =. 
execation against, where only some are served, 313. 
JOINT DEBTORS, heirs, devisees, legates, and tenants holding under a judg- 
ment debtor— 
proceedings against, 387. 
on Sodgment against, one of several joint debtors, those not 
served may be summoned to show cause why they should 
not be bound by the jadgment, 387. 
if judgment debtor die after judgment, his heirs, devisees, or 
logatees, or the tenants of real property owned by him, and 
affected by the judgment, may be sammoned to show cause 
why, judgment should not be enforced ont of estate of deceas- 
|, 388. 
form of eammons, 388. 
summons to be accompanied by affidavit of amount due, 388. 
answer by party summoned, 388. 
subsequent proceedings the same asin an action, 388. 
‘answer and reply to be verified as in an action, 329. 
attachment may issue to compel application of property to pay- 
ment of the jadgment, 
JOINT STOCK COMPANIES, parties to actions against, 83 , §6 n. 
JUDGE and justice synonomous, 413 n. 
order of, when enforced in same manner as an order of the court, 227. 
inability of, to hold a special term, circuit court, or sit at general term, oF 
preside at oyer and terminer, provided for, 35. 
at chambers, does not act as a court, 35 n. 
attachment for contempt may be made returnable before, 335 x. 
cannot entertain a motion for an extra allowance, 347 n. 
appeal from order of, a motion, 353 n. 
cannot extend the time to make a caso after the ten days for making 
it have expired, 417 n. 
county judge has power of, in actions in the supreme court, 416. 
power of, to grant order of arrest, 20! 
“ attachment, 244, 
“ “ injunction, 227. 
of court of appeals, orders by, 458. 
JUDGES of court of appeals— 
may adjourn court, 30. 
parts of revised statutes prohibiting judges sitting or acting in 
certain cases, not to apply to, 30 n. 
absence of, provided for, 30 n. 
of first judicial district— 
‘proceedings commenced before one may be continued before an- 
other, 35. 
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JUDGES—eontinued. 
of supreme court— 
jatisdetion of, 30 Re cca iad 3 
may jinted to supply places of judges of court of ap- 
peels, 30. ae 


to transact business out of court, 35. 
business commenced before one joie in first judicial district, may 
be continued before another, 35. 
have power throughout the State, 31 n. 
have the special jurisdiction before the code vested in vice chan- 
cellors, &o., 3i n. 
of superior court— 
to take no foes for services, 44. 
to be elected, 45. 
how voted for, 45. 
how e 45. 
‘vacancies in office of, how supplied, 45. 
salaries, 46. 
of N.Y. common pleas, review of orders of, 497. 
JUDGMENT, defined, 255, 256 n, 448, 
decision of the court on a demerrer 255 n. . 
an order at general term serving 8 ju jgment is not, 255 n. 
distinction between, and order, 255 n. 
the words role and order in no case mean judgment, 255 n. 
manner of entering, 298. 
clerk to insert costs in entry of, 350. 
interest on, 350. 
yy be for one or more of the parties and against the others, 298, 
may determine the ultimate rights of the parties as between them- 
selvea, 299. 
may be against one of several defendants, leaving the action to 
proceed against the rest, 299. 
against joint debtors must be against all or none, 299 , 300 n. 
where there are issues of law and fact, cannot be entered until both 
is posed of, 306 n. 

t has appesred:the plaintiff cannot on taking judg- 
ment for want of an answer for special relief, settle the form of 
the judgment ex parte, 303 n. 

against joint debtors where only one or some of the defendants were 
served, 131. 
effect of such judgment, 132 n. 
against one of several defendants, 131. 
sguines some only of the defendants served, when it may be en- 
ter 131, 
against soveral heirs of = porson dying intestate, 133 n. 
against the several parties to bill and notes, 133 n. 
need it state the particular kind of execution to be issued? 310 ». 
in ao action against a principal and his strety, cannot adjust the 
rights of the defendants as between themselves, 299 n. 
cannot be in the alternative, 302 n. 
to be entered in judgment book, 303. 
to specify clearly the relief granted, 303. 
when and how docketed, 304, 
effect of, against non-residents, 131. 
for plaintiff after attachment, how satisfied, 249. 
on report of referee— 
when may be entered, 294 n, 
notice of entry of, should be given, 294 n. 
where party dies, after report and before judgment, 294 n. 
either party may review, 294 n. 
appeal from, within what time, 295 n. 
Bee Appeal from judgment on report of referee. 
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JUDGMENT—continued. 
on issue of lew— 
for plaintiff, 283. 
for 283, 


for reference or assessment by a jury ,to compute damages 
afer, taay be ordered, 283. ad ss 
cannot be appealed from as an order, 263 ». 
oa bond and warrant of attorney executed prier to July, 1848, 425. 
by confession— 
in justices’ courts, 49, 50 =. 
in courts of record, 389. 
om recognisancee, New York common pleas hee jariiictica of 
s 


of court of appealea— 
how pronoaneod, 29. 
when it may be questioned, 29 ». 
of efirmance— 
effect of, 28 n. 
when to be pronounced, 29. 
or reversal by default, 457. 
or reversal, notice of, when necessary, 458. 
of superior court— 
where given, 44. 
how pronounced, 44. 
of New York common pleas— 
where given, 44. 
how pronounced, 44. 
Gt supreme court, general term, how given, 32. 
or determination of a court— 
how pleaded, 179. 
when party pleading mast prove facts conferring juriediction 
to make, 179. 
in action for recovery of personal property, 302. 
of forfeiture against ‘a corporation, 433. 
order on petition may be enrolled or docketed as, 470. 
on failure of defendant to answer— 
when it may be had, 256. 
motion for, 258 n. 
when plaintiff may be required to give security on tak- 
ing, 257. 
cannot be had in divorce cases, 466, 480. 
cannot be taken without proof in justice's court, 49, 49 n. 
See Motion for judgment on failure to answer. 
appeal from, 262. 
when to be entered on direction of a single judge, or report of re- 
ferees subject to review at general term, 302. 
injunction to restrain proceedings op, what security required, 234. 
against the sheriff, on his liability ae bail, proceedings on, 214. 
in foreclosure cases, 472. 
on special verdict, 467. 
Sor a dismissal of the complaint— 
in favor of one or more defendantsin case of unreasonable 
neglect on the part of the plaintiff, to serve the summons 
on other defendants, or to proceed against the defendant 
served, 299, 300 n, 339 n. 
on trial by the court, of a question of fact— 
when and how to be entered, 281, 281 n, 282 n. 
exceptions to matter of law arising on trial, for purposes of 
appeal from judgment, how taken, 282. Ls 
on frivolous demurrer, anawer or reply— 
when it may be granted, 263. 
will not be granted in a case of doubt, 263 n. 
when to be moved for, 264 n. 
may be given with costs, 265 n. 















is to the page.) DIDEX. 581 


JUDGMENT—continued. 
on apy »peal, there oan be no allowance in addition to costs on, 346 n 
taken 9 against a party through his mistake, inadvertence, surprise, 
or exousable neglect, court may relieve from, 197. 
how enforced— 
for payment of money or delivery of real or personal prop- 
erty, by execution, 309. 
requiring the performance of any other act, by service of a 
certified copy of the ee 309. 
when 8 lien on real estate, 3 
when it ceases to be a lien, 208. 
of United States courte, provisions of code as to lien of judgment 
extend to, 305 2. 
satisfaction of, how entered, 321 x, 
payment of, does not prevent an appeal, 27 n. 
of county court, when void, 38 ». 
of justices of the peace— 
cannot be taken without proof of plaintiff's demand, 58. 
county court may review, 37. 
to be with costs, 60 
no appeal from, to court of appeals, 22. 
of marine court— 
cannot be set aside in New York common pleas, except on 
appeal, 62 n. 
when to be entered, 62 x. 
will not be reversed for technical defects, 27 , 198, 382. 
actions on, regalated, 67. 
time for commencing action on, 73. 


JUDGMENT Book’ raed to keep, 303. 
” judgments to be entered in, 303. 
JUDGMENT DEBTOR, proceodions against, after execution retarned unsatis- 


debtors of, may pay amount of indebtedness to sheriff 
in certain cases, 328, 329 =. 
debtors of, may be examined, 329, 
Persone having property belonging to, may be examin- 
ed, 
when may be committed for contempt, 335. 
deceased, Ge. See Joint Debtor, &c. 
See Supplementory Proceedings. 
JUDGMENT ROLL, olerk to make up, 304. 
of what constituted, 304 n. 
bill of costs, notice of adjustment and affidavit of disburse- 
ments should not be annexed to, 304 n. 
it is the olerk’s and not the attorney’s duty to make up, 304». 
case made after judgment entered, to be annexed to roll, 
4 in. 


on filing, judgment to be docketed, 304. 
on submission of controversy without action, 386. 
when these words include records of judgment, and enroll- 
ment of decree, 448. 
on confession of judgment, without action, 390, 
in action against corporation, 433. 
JURORS in county courte, how drawn and summoned, 39. 
in courte of sessions, a 39. 
JURY TRIAL, in marine court, when must be demanded, 62 n. 
how waived, 280. 
See Trial by jury. 
JORIBS for adjourned circuit, or county court, or oyer and terminer, 34, 
JURISDICTION of courts, generally, 21. 
courts acquire, from time of service of summons, or allowance 
of provisional remedy, 134. 
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JURISDICTION—oontinued. 
of courts continued, except as altered, 22. 
See Title of each court. 
JUSTICE, eynonymocs with judge, 413 n. 
jad to give transcript of judgment, 56. 
feuuta ot” Bos Appeal. 
See Courts of Justice. 
JUSTICES COURTS ef New York city— 
jarisdiction of, 62. 
Judgment of of, may be reviewed in New York common 


Pleas 

now sed, “ District Courts in the city of New 
York,” 63 x. 

See District Courts. 


JUSTICES of supreme cour 
Ee ee ccs powers throughoat the State, 35. 
See Judge al chambers, 

JUSTICES of the peace— x 
exuting provisions of law as to courts of, abolished, 47. 
fariedicon of 48, 49 a, 51, 51m. 
statates relating to, 48 ». 
form of process in, 48 1. 
rales in courts of, 57. - 
*ppearance i gies juan, 48. 


foreign corporations, 51 
answer of title in, 52. - a 


proceedings after answer of title, 53, 54, 55. 
jurisdiction of, as to non-residents, 51 n. 
fees to, for return on appeal, 379. 
to approve security on appeal, 380. 
not liable for safficieney of sureties on appeal, 380, 
how to make a return, 381 
may be compelled to make a retarn, 381,487. 
no appeal to court of appeals in action commenced before, 22. 
JUSTICE’S JUDGMENT, how reviewed, 44, 377. 
transcript of, may be filed and docketed with county 
clerk, 56. 
effect of filing such transcript, 56. 
when a lien on real estate, 57, 64. 
when deemed a judgment of the New York common 
pleas, 64. 
supplementary proceedings on proceedings after exe- 
cation on, returned unsatisfied, 323. 
JUSTIFICATION, of elander, how pleaded, 181. 
f bail. See Bail. 
of euretie. See Sureties. 











K. 


KINGS COUNTY, first subdivision of section 30 of the code not to apply to, 38. 
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L. H 


LANDLORD AND TENANT, offect of relation of, on time for commencing ac- 
tion to recover real property, 72. 
LANDS, how affected by judgment, 56, 304. 
of infants, how sold, 476. 
sale of, in foreclosure cases, 473, 474. 
‘on judgment, 474. 2 
summary proceedings to recover possession of — 
bts court has jariadiedon ‘on appeal from decision in justice's 
court in, 38 n. 
See Indian Lands, State Lands. 
LAW, common, rule of construction of, not to apply to the code, 442. 
LAWS of other States aud governments, how proved, 425. 
inconsistent with code, repealed, 442. 
LEGAL and equitable relief— 
may be asked for, in one complaint, 183, 
must be consistent, 184 n. 
LEGAL NOTICES, time for publication of, how computed, 425. 
LEGAL REMEDIES, 18. 
LEGATEES, proceedings by and 
See Joint Debtors, gc. 
LEGIBLY WRITTEN, pleadings, &c., are to be, 470. 
LEGITIMACY of children, how questioned in actions for divorce, 480. 
LETTERS PATENT, action to vacate, 431. 
LIABILITY, created by statute, time for commencing action on, 73. 
LIBEL, actions for— 
cannot be brought in justices’ courts, 51. 
may include cause of action for malicious prosecution, 184 n. 
how to be stated in complaint, 180. 
ewer in action for, 18! 
complaint for, when meaning of alleged libel is ambiguous, 181 ». 
inuendo, when necessary, 181 7. 
colloquium, when necessary, 181 n. 
justification on ground of truth, bow pleaded, 181 . 
‘what are mitigating circumstances, 162 2. 
in mitigation, how pleaded, 181 n. 
ing circumstances cannot be demurred to, 182 n. 
no issue can be raised on mitigating circumstances, 182 n. 
an anewer justifying the speaking must confess the speaking, 182 n. 
defeace of privilege, how pleaded, 182. 
action for, is in the nature of a penal action, 182 n. 


inst, not affected by the code, 444 n. 





























Bee Slander. 

LIBERTIES. See Jail Liberties. 

LIEN, effect of order in procesdings supplementary to execution as, 328 2. 
by judgment on real estate, 57, 64, 305. 





of actione— 
repeal of existing limitations, 68. 
principle of, applicable to demands in surrogate’s court, 
68 n. 


when action deemed commenced, 75. 
See Times for commencing actions. 
LIMITED PARTNERSHIPS, parties to actions by and against, 86 n. 
37 
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LIS PENDENS, notice of— 
when may be filed, 122. 
what to contain, 122 
in 


complaint ameaded after notice filed, effect 
Proof of filing in mortgage caece, 472. basteage 
LOCAL ead treasitery actions, distinction between, still oxi 


poses, 
LOST PAPER, place of, bow supplied, 424. 
LUNACY. See Commission of Lunacy. 
LUNATIC, cosnty coart has jariedietion of the perwon and eatate of, 37. 
actions by and against, 86 x. 
jndicially declared each cannot be axed except by leave of the cout, 
a, 1249, 
service of summons on, 123, 124 2, 
diecharge of, boca nsrest, 205 n 
custody and disposition of estate of, provision of revised statutes 
not affected by the code, 444 m, =e 
committee of — 
payment of coste by, 476, 
‘compensation to, 476. 


M. 


MAIL, service of papers by, in what cases, 421. 
mannor of service by, 
time of service by, 422, S68, Pai 
ty to whom paper sent takes the risk of the failure of th i 
Sheriff may return process by, 314. email, 421, 
MAINTENANCE, are law: eeleting to, repealed? 338 n, 
MALICIOUS PROSECUTION, cause of action for, may be join it 
action for slander, 164 mens MHD canae of 
cannot be brought in justices’ courts, 51. 
costs iu action for, 340, at 
MANAGING AGENT of a corporation— 
who ia, 123 n. 
service of summons on, 122, 
MANDAMUS, proceodings on, not affected by the second part of the code, 443. 
on return to, rule ta plead may be entered, 471. rae 
MANUFACTURING COMPANIES, action against, parties to, 86 n, 
MARINE COORT, jurisdiction of, 60, 61 n. 
may issue commission to take testimony, 61 n. 
justices of, 61 n, 
umendment of laws relating to, 61 n. 
costs in actions in, 61 n. 
provisions of revised statutes relating to justices’ courta do not 
apply to, 60 n, 
jury trial in, when to be demanded, 62 n, 
suite against non-residents in, 62 n. 
», May be postponed to obtain evidence, 62 n. 
time for entering judgment in, 62 n. 
judgment of, may be reviewed in New York common pleas, 
44. 





to set aside judgment of, appeal must be brought, 62 n, 383 n. 

provisions as tu forms of action, to pleadings to the times of 
commencing actions, to the rules of evidence, to filing and 
docketing transcripts, and to their effect, and the mele of 
enforcing them, and to proceedings where title to real prop- 
erty comes in question, applied to this court, 64. 
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MARINE COURT—continued. 
no appeal to court of appeals in action commenced in, 22. 
appeals from judgment of, 377. 


to New York Common Pleas. 
MARITIME JURISDICTION, it ine, 6: 
MARKSMAN, verification of pl 
MARRIAGE, action to declare 
reach of ¢ of, complaint for, 150 n. 
rty to action, not to abate the suit, 96. 
MARRIED wo! AN, when she may sue alone, 87. 
when she must join with her husband in the suit, 87. 
muat prosecute or defend by a next friend, 87. 
‘the objection that she has sued without a nest friend 
may be taken at any stage of the action, 87 n. 
suit cannot be commenced for, unless with her consent, 89. 
separate answer by, 88 n. 
“demurrer by, 155 n, 
where she may sue alone the joinder of her husband in 
3, seta ia no ground for « demurrer, 87 n. 
Infant. 
MATERIAL ALLEGATIONS: if not denied are deemed admitted, 187. 
what are material allegations, 159 n. 
MAYOR'S COURT, proceedings in, may be transferred to county court, 38 n. 
of Rochester, certain actions in, transferred to supreme 
court, 31 n. 
MAYORS’ COURTS of cities— 
jariediction of, 40. 
‘statutory provisions as to, 42 n. 
removal of proceedings from, to county court, 41. 
MECHANICS’ LIEN LAW, what is not a frivolous anewer under, 264 ». 
code does not affect, 444 n, 
MERGER of right to prosecute, 19. 
MERITS, affidavit of. See Affidavit of merits 
order involving, what i, 375 n, 
MINISTER OF THE GOSPEL, not allowed to testify to certain matters, 402. 
MINOR. See Infant. 
MINUTES, special verdict or finding to be entered on, 274. 
verdict to be entered on, 277. 
motion founded on, 277. 
of judgment, when cannot be settled ex parte, 303 n. 
eniry on, of filing mortgage with the clerk, 474, 
MISTAKE, the court may at any time order an amendment by correcting a mis- 
lake in the name of a party, or a mistake in any other respect, 193, 
























court may relieve @ party from s judgment order, or other proceedi 
taken against him through his mistake, inadvertence, surprise, or ex- 
cusable neglect, 197. 
of officer of the court— 
party, when not to suffer by, 390. 
See Amendment, Variance. 
MONEYED CORPORATIONS, time of limitation not applicable to actions 
against, 79. 
MONEYS, order for payment of, 486, on 
investment of, 482. 
of infants, when to be paid to guardian, 476. 
brought into court, to whom paid, 485. 
account of, how kept, 485. 
MORTGAGE cAsEs, court need not be furnished with onpy pleadings in when 
plaintiff's right not conteated, 467. 
teference to report amount due in, 471. 
abeent defendants and infeats in, 
application for judgment in, to be at special term, 472. 
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MOTION—continued. 
Sor an attachment for contempt— 
need not be on notice, 336 a. 
in firet district must be on notice, 336 n. 
for a commission— 
when and how made, 406 n. 
is non-enumerated, 405 n. 
Sor security for costs— 
may be made in any stage of the suit, 339 n. 
‘for a per-centage in addition to coste— 
must be made before entry of judgment, 347 n. 
court, 347 n. 
the couoty where judgment is rendered, 347 x. 
must be made in the court in which action is commenced, 347 x. 
cannot be made at general term after a judgment on appeal, 
347 2, 
mast be made on coming in of the verdict, 347 n. 
must be made to judge who tried the cause, 348 n. 
when it must be on notice, 347 n. 
after trial, before a referee, 347 n. 
re} of order made on, 349 n. 
Sor judgment on new matter in the answer, not replied or demurred to— 
when it may be made, 170. 
what papers are necessary on, 170 n. 
to strike out irrelevant and redundant matter, or to make pleading 
more definite and certain— 
within what time it must be made, 175 n, 470. 
cannot be made after cause noticed for trial, 175 n. 
must the moving papers show when pleading objected to was 
served? 175 n. 
is not a substitute for ademurrer, 176 n. 
precise parts objected to should be pointed out, 176 n, 470. 
what matter may be struck out, 176 n. 
it is no anewer to motion that the parts alleged to be irrelevant 
were inserted to enable the party to obtain an injunction, 
a 
order denying a motion to strike out alleged irrelevant matter 
is not appealable, 179 n. 
to change lace of trial named in the complaint, for the reason that the 
county designated is not the proper county, 105 n. 
cannot be made until after a demand, 106 n. 
does not prejudice the right afterwards to move to change 
¢ of trial, for convenience of witnesees, &c., 106 n. 
one defendant may make the motion, 106 n. 
if made by one of several defendants, the others should have 
notice, 106 n. 
what will be considered on such motion, 106 n. 
affidavit on motion, 107 n. 
stay of proceedings to make, 107 n. 
tochange place of trial for the convenience of witnesses, or to obtain 
an impartial trivl, 109 n. 
when all defendants must move, 109 n. 
when some, or one of the defendants may move, 109 n. 
iff cannot make the motion, 109 n. 
proceedings for the purposes of the motion, 109 x. 
revuking order to atay, 109 n, 
must be founded on affidavit, 110 n. 
affidavit what to state, 110 n. 
how opposed, 111. 
Sor judgment on frivolous demurrer, answer, or reply— 
when may be made, 263 n. 
must be made al ial term, 264 n. 
within what to be made, 264 n. 
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MOTION—continued. 
‘to be made on the copy werved, 264 n. 
notice of manst nek either for or relief, 264 m. 
decision on is a summary trial of an imwe of law, 264 2. 





review of decision pf, 265 ». 
may be granted with costs, 265 n. 
‘for judgment on foilure to answer— 
ia application for a motion? 258 ». 
where to be made, 258 . 
actions to foreclose mortgages, 258 n. 
‘for divorce, 258 a. 
against commen carrier, 258 x. 
cannot be nade if a demurrer has been served, 258 2. 
where service of summons was by publication, 257, 261 #. 
Sor en injunction— 
where it may be made, 236 ». 
may be made at general term, 231 #. 
cannot be made at general term, where the same question has 
been passed on at special term, 231 ». 
defendant cannot make, 231 n. 
may be made at commencement of sult, or any time after, be- 
fore judgment, 232. 
defeudant may be restrained pending motion for, 233. 
on showing couse ogainst issuance of injunction, or contiauance of 
temporary injunction— 
defendant may read affidavite of third persons, 236 =. 
what facts the defendant may eet up, 236 n. 
plaintiff may ure affidavits, 237 =. 
te vacate or modify an injunction order— 
is the only mode of reviewing an order granting an injunction’ 
n, 
on what papers to be founded, 238. 
may be granted on verified answer, 238 n, 
granting or denying matter of judicial discretion, 239 n. 
defendant in contempt may make, 239 n. 
to vacate order of arrest— 
what affidavits defendant may introdece on, 215 n. 
cour oil weigh the evidence in the affidavits on both sides, 
n 
in action to recover possession of personal property, 217 n. 
will not be granted because the plaintiff has issued an attach- 
ment, 217 n, 
to be made before justification of bail, 214. 
need not be to judge who granted the order, 214 n. 
may be made after bail perfected, where there has been no ex- 
ception to or justification of bail, 215 n. 
must be made before time to except expires, 215 n. 
will not be granted on affidavit denying plaintiff's cause of ac- 
E tion, 215. 
will be granted for unreasonable delay in prosecution of action, 











239 n. 

will not be granted for a defect in undertaking, 239 n. 

when plaintiff may oppose by affidavit or other process, 240, 
241 n, 

for the same caute of action in another State, 217 n. 

is the proper remedy in cases where the defendant is not liable 
to arrest, 217 n. 

when plaintiff may oppose motion on affidavits or other proof, 
217, 216 n, 

what affidavits plaintiff may introduce, 216 n, 217 n. 

order granting or denying cannot be reviewed in the court of 
appeals, 217 n. 
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MOTION—continued. 

to reduce the amount of bail— 
when to be made, 214. 
when plaintiff may oppose on affidavits or other proofs, 217. 
when granted, 208 n, 209 n, 
order, granting or refullog cannot be reviewed in the court of 

appeals, 217 n. 

for a receiver— 
should be on notice to the adverse party, 253 2, 
merits are not inquired into upon, 254 n. 

for a reference— 
necessary in all cases where parties do not consent, 288 n. 
to be made to special term, 288 n. 
is non-enumerated, 288 n. 
must be on affidavit, 288 n. 
See Affidavit on motion for reference— 
notice of, should state the nameof the proposed referees, 288 . 
cannot be made until after issue joined, 288 n. 
may be opposed by affidavit, 288 n, 
See Affidavit to oppose motion for a reference— 
may be granted conditionally, 289 n, 
decision on, not sppealable, 299 n. 


ex parte, 288 n. 

to set aside report of referees, is te crbetanee a motion for a new trial, 
n, 

Sor a new trial— 


motion to eet aside report of referees is, in subetance, 296 n. 
no allowance for argument on, 346 n. 
under general road faw, 414 n. 
may be mede on jadge’s minutes, 277. 
where heard, 278, 279. 
on the ground that verdict against evidence, is motion for a 
new trial on the merits, 413 n. 
excert in cases specified, to be made at general or special term, 
14n, 
to eet aside attachment, may be mi 


to discharge attachment— 
cannot be made until after defendant has appeared, 251. 
undertaking on grauting of, 251. 
defendant may make, on ground that he is a resident, without 
giving an undertaking, 951. 
court will order a reference to inquire if defendant is a resident 
or non-resident, 251. 
to have cause heard in an adjoining county, by reason of the relation- 
ship of the justice, &e., 34 n. 
order by default on, when not allowed, 415 n, 466. 
technical objections must be made before merits gone into, 414 n. 
to consolidate actions— 
when it may be made, 186 n. 
granting of is in the discretion of the court, 186 n. 
test for allowing, 186 n. 
in actions on policy of insurance, 187 n. 
in criminal cases, 469, 458. 
questions of fact arising on, may be referred, 288. 
in order at special term is, 353. 
costs on, 353, 
in court of appeale— 
when will be heard, 458. 
when granted of course, 458. 
when not granted of course, 415 n, 
only one counsel on each side on, 457. 
in New York common pleas, 495. 





t special term, 246 n. 
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N. 


NAME, FICTITIOUS, when party may be sued by, 198. 
NE EXEAT, writ of— 
not abolished by the code, 201 n. 
when it may imue, 201 n. 
sig a provisional remedy, 201 n. 
need not be by writ, 201 », 
NEW MATTER, in onswer— 
what is, 163 n. 
how it is to be pleaded, 163 x. 
NEW PROMISE, to take case out of limitation, must be in writing and signed, 79. 
NEW TRIAL, spotition for should, in first instance, be disposed of as a motion, 
n 
county court may erent, 38. 
costs, on order 
may be allowed an em from a jadgment ia a justices’ court, 383. 
no allowance for argument ou motion for, 346 n. 
appeals in sapreme goert, fe from order granting or refasing, 373. 
See Motion for anew trial. 
NEW YORK CITY, justice's courts in, 62. 
‘marine court of, 60. 
common pleas and superior court of, 40. 
court of oyer and terminer in, by whom held, 31m. 
* county court in, how composed, 


36 n. 
NEXT FRIEND, married woman suing or defending without her’ husband, must 
sue or defend by, 87, 87 1. 
amendment by adding, 197 n. 
is liable for costs, 91 n. 
must give security for costs, 339 n. 
of married woman of fullage, cannot sue without her consent, 69 » 
must be a responsible person, 91 n. 
y, defendant is entitled to security for costs, 92 n. 
ied Woman, Habitual Drunkard, Infant. 
NON-! ENUMERATED MOTIONS, whet aves and where to be heard, 467, 463, 
469, 4 
to be noticed for first day of term, 468. 
See Motions. 
NONJOINDER of parties to action, demurrer for, when it is well taken, 156 n. 
NON-RESIDEN 1, what is, 2U3 n. 















jurisdiction of, 51 n. 
suits against in marine court, 62 n. 
in district courts, 63 n. 
jurisdiction of county court as to, 37, 
effect of judgment against, 131 n. 
service of summons on, by pablication, 126. 
attachment against, 242, 242 n, 244 n. 
may issue an attachment, 244 n, 245 n. 
arrest of, 202. 
security for costs in actions by, 238 ». 
See Attachment, 
NONSUIT, amendments after, 197 n. 
plaintiff may submit to, or may be nonsuited on trial before referees, 
209 n, 465. 
plaintiff has no right to submit to, after the jury have retired to con- 
sider their verdict, 466. 
See Dismissal of complaint. 
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NOTE OF ISSUE, party giving notice of trial, to farnish, 268. 
Tine wo be foraishod, 268. 
Fequisites of, 268. 
« "in superior court, 493, 
“in New York common pleas, 268 x, 497. 
duty of clerk on receipt of, 268, 
for general torm, 268 n, 469. 
for court of appeals, 268 n. 
attorney should not delay filing, 269 n. 


NOTES. See Bills and Notes. 


NOTICES, to be in writing, 420. 
length of, 422, 415, 
service ea rn 
may be personal or as prescribed, 420. 
may be by mail, 421. 
irregalarity in, how waived, 421. 
when not required, 422. 
on party out of the State, 422, 
if party into contempt, 423. 
where party appears by attorney, to be on the attorney, 423, 
of motion generally— 
Tongth of, 415, boa sii ny 
can aj at chambers abric 6 length of? 415 n. 
eit cnoione to be omy 460. ase re 
of enumerated motion, 467. 
of non-enumerated motion, 468. 
must ask fur costs or the party will not be entitled to them, 414 n. 
when it asks for specific relief, or for such other or further order, &o., 
what relief may be given, 415, n. 
of motion for leave to issue execution, how served, 308. 
of motion for reference aust state names of proposed referees, 288 x. 
Sor argument— 
in court of appeals, 457. 
in common pleas, 495. 
in supreme court, 466. 
of judgment of affirmance, or reversal by default, when necessary, 458. 
of ‘ppearanoe or retainer to be deemed an appearance, 461. 
of bail, imports notice of retainer, 462 n. 
of trial, 271. 
“at adjourned circuit, county court, or oyer and terminer, 34, 
before referee, 290, 289 n. 
of adjusting costs— 
when necessary, 350 n. 
what is sufficient, 350 n. 
effect of omitting to give, 350 n. 
of settling the form of the judgment when it must be given, 303 x. 
of sale of real estate, requisites of, 316. 
to be inserted in summons, 117. 
of no personal claim, 121. 
Bee Pereonal claim. 
of lis a ileg 
See Lis pen 5 
of eppect— 
amendment of, 197 n, 363 n. 
See Appeal. 
legal, publication of, 425, 
of claim of surplus money, 473. 
of rehearing in existing suits, 450. 
Bee Constructive Notice. 
NUISANCE, injunction to abate, 227 n, 231 n. 
Writ of, abolished, and action substituted, 346, 
38 
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NULLITY, a frivolous demarrer is not, 264 n. 
a demurrer and answer to the same cause of action cannot be treated 
asa, 167K. i re es ine 
a pleading not signed cannot be treated as a, 173 n. 
pa jconat re, ‘Dot to be declared by default, 466, 480. 


0. 


OATS, clerks in jostices' courts may administer, 63 ». 
OBJECT of action, notice of, 121. 
OBLIGATION, parties to action upon, 95. 
OCCUPANTS of State lands, removal of, within jurisdiction of county court, 37. 
OCCUPATION, when deemed to be under title, 70, 71. 
under written instrament, 71. 
OFFERS of defendant to compromise the whole or part of the action— 
defendant may before trial or verdict offer to allow jadgment for a certain 
sam, 391. 
acceptance of offer, 391. 
when offer deemed withdrawn, 391. 
effect of offer if plaintiff do not recover a more favorable jadgment, 391. 
defendant may offer to liquidate the damages, 392. 
effect of such offer, 392. 
effect of acceptance or refusal of such ffer, 39 . 
OFFICE, action for usurping, 431. 
“against several persons claiming, 432. 
penalty for usurping, 433. 
OFFICER o ourreties or Tonking association, when liable to arrest, 202. 
of court— 
to act as guardian, 474. 
to require sureties to justify, 481. 
how compelled to return process, 461. 
clerk and chamberlain are, 331 n. 
OFFICIAL BONDS, of sheriffs, surrogates, and other officers, proceedings on 
not affected by code, 444. 
OMISSION. See Mistake. 
ORDER, distinction between, and judgment, 255 n. 
does not mean judgment, 255 n. 
defined, 410. 
diatinction between, and motion, 410 m. 
in no case means judgment, 411, 










not a motion, 411 n. 
warrant of attachment is an, 411 n. 
conditional, what is, 411 n. 
after order of the court, a further order at chambers is irregular, 411 n. 
to be filed, 412 n. 
made ont of court without notice— 

may be made by avy judge of the court, 411, 412. 

or county court or judge, 412. 

how vacated or modified, 361. 

appeal from, 353 n, 459, 497. 
to stay proceedings for more than twenty days— 

cannot be made out of court except on notice, 412, 

several, each staying the proceedings less than twenty days, but col- 

lectively more then twenty days, may be made, 411 n. 

when not a stay of proceedings— 

for time to make a case, 296 n, 414 n. 

“ “answer, 414 n. 
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ORDER—continued. 
of judge not entered, not affected by the judiciary act fi13 a. 
taken ‘against a party through his mi ce, inadvertence, surprise, or ex- 
_ usable neglect, court may give relief, 197. 
to stay proceedings, to move to change the Lies of trial, 109, 471. 
on petition, to refer to petition, 470. 
on petition may be enrolled or docketted, 470. 
on banks for payment of money, 486, 
appointing guardian, 477. 
te show cause— 
motions to be on, or on notions 466. 
in New York comnron ple leas, 49, 497, 
for eervice of summons by publication— 
when it will be mace, 126, 128 n, 
what it must contain, 126, 128 ». 
may be made against an infant defendant, 128 n. 
must be filed with the clerk, 129 n. 
Tequisites of affidavit to obtain, 123 n. 
against s resident defendant ‘who cannot be found, 129 ». 
of arrest— 
by whom made, 205. 
lavit to obtain, 206. 
when made, 208. 
form of, 208. 
return of, 208. 
indorsement on, in actions for fihes or penalties, 208 n. 
is not process, 208 », 
tobe dolivered to aberiff, 209. 
copy to be delivered to defendant, 209. 
how executed, 209, 
for  commission— 
in the discretion of the court, 406 x. 
must be served, 406 n. 
if intended to operate as a stay of proceedings mast be #0 expressed 
on its face, 406 n. 
for discovery of books, $e 
can only be made by the ooart oa judge thereof, 3048. 
may be made at any stage of the action, 39. 
is not granted as of course, 394 2, 
facta to authorize may be shown by the affidavit of a third party, 
94 








what to specify, 462. 
in a stay of proceedings, 462. 
effect of, as to time for serving pleadings, 462, 473. 
on defendant to pay amount admitted due by anewer— 
when it will be made, 253, 
will only be made where answer admits a specific sum as due, 


will not be made after an offer made by defendant and refused by 
the plai 








to discharge 
when willbe made, 251. 
undertaking on granting, 251. 
is lien of attachment removed by? 251 a. 
of jadge of court of appeals may be reveked by jadgee who made 
it, 


enlarging time for proceedinge— 
"When may be made, 417. 
copy affidavit to be served with, 417. 
Sor a reference— 
necessary in all casos, 287 n. 
motion for, 288 n. 
cannot be made until after issue, 286 n. 
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ORDER—continved. 
ex parte, affidavit to obtain, 288 n. 
teferring the cause refers all the imsues, 286 n. 
objections to, waived by proceeding on the reference, 288 2. 
may be entered xunc pro tunc, 288 n. 
is in the discretion of the court, and cannot be appealed, 289 = 
for new trial— 
costs on, in discretion of the court, 341. 
injunction generally— 
& or nbetitute for writ, 226. 

in what cases granted or denied, 227, 297 n, et seq. 

may be made by the court, or judge, or a county jndge, 227. 

made by judge, may be enforced as the order of the court, 227. 

may be made at general term, 231 n. 

‘appeal from, does not stay the operation of, 231 ». 

security on insuance of, 234, 

may be ale at commencement of suit or after, before judge- 

ment, 

to be founded on affidavit, 232. 

what is a sufficient affidavit to warrant, 232 n, 233 a. 

service of, 226 n. 

copy affidavit to be served with, 232. 

defendant cannot obtain, 231 ». 

damages on, how ascertained, 234, 

oa what allowed, 234 n. 
can only be vacated or modified as prescribed by the 225th section, 
a. 


Sor injunction to stay proceedings on a judgment, security upon, 234 =. 
‘Jor injunction to restrain business of a corporation— 

by whom may be granted, 237, 

to be on notice only, 237. 

“ «except, &<., 237. 

security on issnance of, 238. 
restraining the defendant pending motion for injunction— 

in what cases, 233. 







any case, 236, 
application for, is a motion, 236 n. 
proceedings on, showing cause, 236 n. 
to examine debtor to judgment debtor— 
what necessary to authorize, 330 n. 
requisites of affidavit to obtain, 330 n. 
Bee fe ifidavit to obtain order to examine debtor to judgment 
tor— 
proceedings on order, 330 n. 
when it will not be made, 331 n. 
notioe of, 330. 
disobedience to, how punished, 335. 
Sor examination of judgment debtor— 
when judgment creditor, entitled to, 323. 
examination on, 324. 
assignee may obtain, 325 n. 
at what time may be applied for, 325 n. 
by whom it may be made, 324, 326 n. 
Fequisites of affidavit to obtain, 326 n. 
Bee jAfidavit to obtain order for examination of judgment 
lebtor, 
service of, 327 n. 
proceedings after, 327 », 324, 
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ORDER—continued. 
irregularly issued may be eet aside on motion, 328 n, 
erroneously granted may be appealed, 328 n. 
effect of, asa lien, 328 n. 
forbidding transfer of property— 
when may be granted, 324, 332, 
confession of judgment is not a breach of, 389 n, 
Sor allowance of a per-centage in addition to coste— 
must be made by the court, 346. 
must be applied for before ® entry of judgment, 347 n. 
when it will be made, 341 
when it will not be att 347 n. 
after trial by referees, 347 n. 
review of, 349 n. 
Sor security for costs— 
motion for, when may be made, 339 n. 
when plaintiff entitled to, 339 n, 355. 
right to, how waived, 339 n. 
stays plaintiff's proceedings until complied with, 339 n. 
from— 


in existing suite, 451. 
in what cases, 373. 
in superior court, 492. 
in New York common pleas, 497. 
is a motion, 353 n. 
See Intermediate order. 
ORLEANS COUNTY, motions in actions pending in, 415 n. 
OSWEGO, recorder’s court of, statates rels to, 43 n. 
OWNERS of boats, vessels, or stages, actions against, who may be made parties 


to, 82 n. 
OYER AND'7 TERMINER, existing provisions of law as to terms of, repealed, 30, 
jariadietion of, 31. 
in New York city, 31 2. 
terms of, 32, 499, 
and circuit to be held together, 33, 
vernor to designate time and for holding, 33. 
Judges of supreme court to sppoint time and place for 
holding, 33. 
extraordinary, 34, 
may be adjourned by entry on the minutes, 34. 
juries may be drawn for adjourned court, 34. 
causes may be noticed for trial at adjourned court, 34, 
inability of jadge to preside at, 35. 
OYER, of deeds, c., practice of, supposed to be merged, 149 n. 








Pe 


PAPERS, service of, how made, 420. 
by mail, 421. 
irregularity in service of, how waived, 421 n. 
when not required, 422. 
on party out of the State, 422, 
where party appears by stlorney to be on the attorney, 423, 
to bring party into contempt, 4: 
lost or withheld— 
how place of, supplied, 424, 
See Admission and Inspection, Discovery of Books, $e. 
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PAPERS—oontinued. 
where to be filed, 459. 
transfer of, on change of place of trial, 459. 
attorney to indorse his name and residence on, 459. 
to be furnished the court, on motions, 467. 
omitting to furnish, effect of, 467. 
to be furnished on appeal to the court of appeals, 457. 
to be marked by folics and printed, 468, 497. 
PAROL AGREEMENT. Seo Agreement. 
PARTICULARS. Sec Bill of Particulars, 
PARTIES TO ACTIONS, provisions as to, applied to justices’ courts, 59. 
provisions as to, 81. 
party in interest tosue, 81. 
Tule in equity as to, adopted, 81 #, 
by assignees, 84. 
by administrators, 85. 
by executors, 85. 
by trustees, 85. 
by parties authorized by statute to sue, 85. 
against owners of vessels, boats or stages, 82 x. 
against joint-stock companies, 83 n. 
to recover compensation for causing death by wrongful 
act, dc., 83 2. p 
‘on bond take 











incorporated association, 94 n. 
by one, on behalf of himself and others, having a common 
interest, 94 . 
when an injunction is prayed for, 94 n. 
on bills and noter, &c. , 95. 
in ease of death, marriage, or other disability, pendente 
lite, 96. 
in case of transfer of interest, pendente lite, 96. 
by and against idiots, 86 n. 
e lunatics, 86”. 
it town and county officers, 84 n. 
« habitual druokards, 86 », 
“receivers, 86 n. 
«sheriffs, 86 n. 
common informers, 87 n. 
to dissolve martiage for nonage of one of the parties, 
8 


“" — 0n the ground of idiotcy or lunacy of the one 
of the purties, 89 x. 
ty for force or fraud in the contract, 89 m. 
“for physical in ty of either party, 89 n, 
for injunction to restrain the continuance of a nuisance, 
92x. 
to foreclose a mortgage, 92 n. 
to creditors’ suit to reach moneys due on mortgage 
fraudulently assigned, 92 n. 
to stay waste, 92n. 
against husband and wife to foreclose mortgage on prop- 
erty of wife, 92 n. 
of ejectment, 93 n. 
infants need not be, in certain cases, 93 n. 
by married woman, 87. 
by infant, 89. 
who to be joined as, 94. 
on bills and notes, 95. 
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PARTIES TO ACTIONS—continued. 
death of, pendente lite, 96. 
marriage of, pendente lite, 95. 
transfer of interest of, 90. 
court may determine controversy between, 98, 99. 
when they may interple 
demurrer for defect of, 
amendment as to, 189 n, 194 2, i97n. 
when others may be ordered to be brought in, 99. 
examination of, 395. 
PARTITION of real property— 
ia a regular judicial proceeding, 18 9, 19 n. 
petition for, not merged, 
answer in action for, 165 
place of trial of actions for, 102. 
costs in action for, 342 n. 
allowance in addition to costs in actions for, 346, 349, 
commissioners appointed to make, to determine value of land, 
349. 





2 






provisions of revised statutes to apply to 

county court has jurisdiction to decree, 37. 

copy pleadings need not be furnished to the court om, where 
plaintift’s right not contested, 467. 

all land held i in common to be joined i in one action, 481. 

whet to be stated in actions for, where infants are interested, 
481. 

feference as to title where there is no defence, 481. 

directions in order of reference where a sale is necessary, 481. 

referee, if requested, to report incumbrances on the whole premises, 


481. 
PARTNERSHIP PROPERTY, injunction to protect, 229 n, 230 n. 
PARTY IN INTEREST, action to be in name of, 81. 
who is a party in interest, 83 1, 
PARTY OR ATTORNEY, these words do not include the clerk, 420. 
PAYMENT, effect of, on time of limitation, 79. 
by one joint debtor not a revival of the debt against the other, 80 
of judgment, doce not prevent an appeal to court of appeals, 27 n. 
PAUPERS. See Poor Persons. 
PENAL ACTION, time of limitation in, 74, 75. 
PENALTY, justices of the peace have jurisdiction of action for, not exceeding 
one hundred dollars, 49. 
what is not an action fora Penalty, 5 50 x. 
actions for, not affected by code, 444 
justices of the peace have not jurisdiction of action for, 51. 
‘action for, within what time to be commenced, 74, 75. 
action for, where to be tried, 103. 
arrest in action for, 202, 
PEOPLE, when they will not sue for real property, 69. 
they or their grantees to sue within twenty years in certain cases, 70. 
time of limitation applies to actions by, 75. 
injunction at instance of, to suspend business of corporations, 237 n. 
costs in actions by, 357. 
actions for forfeiture of property to, 434. 
may move cause oat of its order on court of appeals’ calendar, 458. 
PER-CENTAGE, i in addition to coste— 
in what cases may be allowed, 346. 
amount of when allowed, 346, 348 ». 
cannot be allowed on judgment on appeal, 346 a. 
when it has been allowed— 
on an inquest taken for want of an affidavit of merits, 
346 n. sed quere, 





ious for, 434. 
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PER-CENTAGE—continved. 
im referred cases, 346 x. 
where trial lasted 16 days, S46 x. 
when it has been refased— 
on an inquest taken for want of an affidavit of metite 
346 n. 


oa judgment on frivolous demurrer or anewer, 347 =. 

where two actions brought for the same cause, 347 =. 

where defendant has costs after an offer to compromise, 
SAT n. 

where defendant a surety only, 347 

where plaintiff reooveréd lem than the amount of his claim, 


7 1. 
when difficalty of the case occasioned by plaintiff, 347, =. 
in doubtful cases, 347 ». 
in actions to restrain the foreclosure of a mortgage, 347 n. 
when, where, and to whom the application for, should be made, 
M7 
allowance of after trial, before a referee, 347 n. 
review of order for, 349 n. 
how computed, 349. 
PERFORMANCE of conditions precedent— 
how piesdel. 179. 
specific, county court may order, 37. 
“may be enforced by execution, 312. 
PERISHABLE PROPERTY, proceed oa attachment of, 248. 
may be notwithstanding an appeal, 369. 
PERSON of unsound mind— 
sale, mortgage, or other disposition of real estate of, county court 
may decree, 37. 
care and custody of the person and estate of, may be decreed by 
county court, 37. 
service of summons on, 123. 
when cannot be sued except by leave of the court, 87m, 124 0. 
provisions of revised statutes as to custody of person and co 
of, not affected by the code, 444. 
PERSONAL CLAIM, notice that none is made— 
when it way be served, 121. 
what to cont 121, 
effect of defending after, 121. 
is not part of the process, 121 #. 
plaintiff not bound to serve, 121 n. 
fee for service, of 121 n, 122 n, 
certificate of service of, 122 n. 
service of, on husband and wife, 121 9. 
service of copy complaint after, 121. 
PERSONAL PROPERTY defined, 441. 
time for commencing action for taking, detaining, or 
3. 








injuring, or for recovery of possession of, 7: 

complaint for detention of, 150 x. 

judgment in action to recover, 302. 

‘costs in actions to recover the posseasion of, 340. 

allowance in addition to costs in action to recover pos- 
session of, 346. 

Distrained, action for recovery of, where to be tried, 

02. 


102. 
See Claim and delivery of personal property. 
PETITION, motion for discovery of books, &¢., to be fosnded on 380 
what to contain, 462, 
ordere granted on, to refer to, 470. 
order or judgment on, may be enrolled or docketed, 470. 
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PETITION—continued. 

what motions may or must be made on, 470, 394 2. 

for partition not merged, 18 n. 

“ig a regular judicial proceeding, 18 n. 

on appeal from surrogate, 483. 

for appointment of guardian, 476. 

motion for discovery of books, &c., must be founded on, 394 a. 
PHYSICIANS, jurisdiction of county court as to, 37. 

not to testify to certain matters, 402 n. 


FLACE OF RESIDENCE. See Residence. 


PLACE OF TRIAL of actions— 
to recover real property, 102. 
“any estate or interest in real proper 
ty, 102, 
to determine right or interest to real property, 102. 
for injuries to real property, 102, 
for partition of real property, 102. 
to foreclose a mortgage of real property, 102. 
to recover personal property distrained for any 
cause, 102, 
to recover a penalty or forfeitare imposed by state 
ute, 103. 
against a publio officer or his deputy, 103. 
im other actions, 104. 
imay be changed, 100. 
in what cases it may be changed, 105. 
effect of change of, 105. 
distinction between place of trial and venue still 
exists for some purposes, 106 n. 
Changing place of Trial. 
PLAINTIFF, the party comp! is, 67. 
who should be joined as, 92. 
who may join as, in suit to enjoin nuisance, 92 n. 
when execution may issue against the person of, 310, 312 a. 
when he may stipulate, 465. 
need not be called when jury render their verdict, 465. 
in person must endorse name and residence on papers and process, 
4 
















when to furnish the court with copy pleadings, &., 273. 
when he must give security for costs, 338 n. 
to give security before taking judgment, 257. 
cannot serve summous, 122. 
See Parties to Action. 
PLANK ROADS, proceeding to lay out, is a special proceeding, 19 n. 
PLEADINGS in courte of record— 
forms of, abolished, 17, 135. 
("prescribed by code, 135. 
sufficiency of, to be determiaed by the rules prescribed by 
the code, 135, 
what Hed of, is to be adopted—the chancery or common 
1136 n. 
general rules of — 
pleadings to be subscribed, 171. 
«to be verified, except demurrers, 171. 
“how verified, 171. 
how an account is to be stated be in pleadings, 174. 
copy account to be furnished, 174. 
further account may be ordered, 174. 
bill of particulars, court may order to be furnished, 175. 
pleadings to be liberally construed, 175. 
irrelovant and redundant matter to be struck out, 175. 
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PLEADINGS—continued. 
notice of defence annexed to answer, 57, 59 m. 
no particular form required, 58, 
demurrer, when allowed, 58. 
may be amended after demurrer, 58. 
when action or defence founded on an instrument in writing 
for payment of money, 58. 
amendment of, generally, 58. 
verification of, 59 n. 
to be liberally construed, 59 n. 
answer of payment and set-off admits plaintiff's demand, 60. 
answer puis darrein continuance, 60 n. 
provisions as to, applied to marine court and justices’ courts in 
Cities, 64. 
See Answer of Title, Answer, Complaint, Demurrer, Reply. 
POINTS defined, 457 n, 468 n. 
to be printed, 456, 468. 
copioe of,to be delivered to judges and clerk, and to the opposing coun- 
sel, 457. 
copies of, delivered to clerk, how disposed of, 457. 
facts deemed established to be stated on, 457, 468. 
POLICE COURTS, 22. 
POOR PERSONS, suite by, not affected by the code, 444 2, 
POSSESSION of land, summary proceedings to recover, not affected by the 
code, 444 n. 
summary proceedings to recover, appeal from justice's 
decision to county court, 38. 
of personal property— 
action to recover arrest in, 202, 204 n. 
See Claim and Delivery. 
of real property— 
when presumed, 70. 
See Adverse Possession. 
POSTPONEMENT of trial— 





court, 62 n. 
costs on, 352. 
See Adjournment. 
POUNDAGE, sheriff when entitled to, 315 n. 
amount of, 315 n. 
PRACTICE, all inconsistent with the code repealed, 442. 
in cases not provided for, 488. 
PRIEST not allowed to testify to certain matters, 402 n. 
PRELIMINARY INJUNCTION, the code materially enlarges the power of the 
courts as to the use of, 226 n, 228 n. 
may be issued in some cases of trespase where 
it could not issue under former practice, 
229 w. 
Seo Injunction. 
PRINCIPAL and surety, court on judgment in an action against, cannot adjust 
the rights of, as between themselves, 299 7. 
PRIVATE STATUTES, how pleaded, 180. 
PROCESS against corporations, 51 n. 
counties to be served on supervisors, 51 n. 
out of justices’ courts provisions of code applied to, 59. 
execution to be deemed, 309. 
notice of no personal clai 
order of arrest is not, 208 
attachment under the cod 
“ “ 










not, 121 x. 


indorsement on certain, 208 n, 461. 
duty of sheriff and coroner as to, 423, 
retura of, how compelled, 461. 

PRODUCTION of books, papers, &c. See Books. 
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PROHIBITION not affected by the second part of the code, 443. 
on filing return to, rale to plead may be entered, 471. 
PROMISSORY NOTES. See Bills and Notes. 
PROOF of service of eummons— 
when served by sheriff, 133. 
“ by any other person, 133. 
“ by publication, 133. 
by the written admission of the defendant, 133. 
of service of notice of affirmance or reversal of jadgment, 458. 
of service of notice of motion, when counsel to endorse his name on, 466. 
of laws of other States, cc., 425. 
of plaintiff's demand, 262 n. 
of no answer received, 256, 258 n. 
of execution returned unsatisfied, 327 n. 
of filing notice of lis pendens, 472. 
of citizenship, &c., by applicant for admission to practice, 460. 
PROPERTY, the word defined, 441. 
execation against, 309. 
See Personal Property, Real Property. 
PROVISIONAL REMEDIES, the provisional remedies mentioned in the code are 
not “ special proceedings,” 23 n, 217 n. 
appeal to general term from order granting or 
refusing, 373. 
See Arrest and Bail, Attachment, Claim and 
delivery of personal property, Injunction, 
Receivers. 
PUBLIC NUISANCE. See Nuisance. 
PUBLIC OFFICER, actions against, where to be tried, 103, 
when hable to arrest, 202, 
See Officer. 
PUBLICATION, of appointment of terms of supreme court, &c., 35, 499. 
expense of, 35. 
of terms of county courts, 39. 
of notice of motion for leave to issue execution, 308. 
service of summons by— 
in what cases may be ordered, 126, 129 n. 
how publication to be made, 126. 
copy summons and complaint to be mailed, 127. 
personal scrvice out of State, 127, 130 n. 
when defendant allowed to defend after, 127. 
order for, to be obtained on, 128 n. 
See Motion for order for publication. 
order for, must be filed, 129 n. 
the complaint need not be published, 129 n. 
time for, how computed, 129 n. 
time to answer after publication, 129 n. 
when order for, must be applied for by pet 
provisions of revised statutes as to, 130 x. 
costs of publication, 131 n. 
when service complete after, 133. 
proof of, 133, 425. 
PUIS DARREIN CONTINUANCE, answer of in justices’ courts, 60 n. 
answer of in courts of record, 199 n, 200 n. 











1129 n, 130 n. 





Q. 

QUESTION of fact. 

trial of, by court or jury, See Trial. 

appeal on, See Appeal. 

court of appeals will not hear extended discussion op, 457. 
QUESTIONS of practice, review of, in New York common pleas, 497. 
QUO WARRANTO, writ of, proceedings by information in the 

429. 





are of, abolished, 


action in place of, 428, 429. 
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RAILROADS, through Indian lands, county court has jurisdiction of, 37. 
RATE OF DAMAGES, what recoverable, 302. 
RE-ADJUSTMENT OF COSTS, when allowed, 351 n. 
motion for, how made, 351 n. 
REAL ESTATE, assignment of, by receivers under order of the Inte court of 
chancery, 31 
when a justi 
against, 57 n, 
to be sold in partels, 474. 
where to be sold, 474. 
proceeds of, belonging to infants, how disposed of, 476. 
See Real Property. 
REAL NAME, when not known, party may be sued by fictitious, 198, 
REAL PROPERTY, defio of, 441. 
costs in actions to recover, 340, 
when title to, in question, 340, 341. 
per-centage in actions to recover, 








jadgment is a lien on and may be enforced 





adjudged to be sold, where to be sold, 309, 474. 
sale and redemption of, on execution, 315 n, et seg. 
actions to determine conflicting claims to, 435. 
general provisions as to actions relating to, 437. 
time for commencing actions for the recovery of, 69. 
entry on, 70. 
adverse possession of, what is, 71, 72. 
notice of lis pendens, in actions affecting, 122. 
Parties to action for recovery of possession of, 93 n. 
place of trial of actions relating to, 102. 
See Partition, Infant, Religious Corporation, Habitual 
Drunkard, Lunatic, Person of unsound mind, 
RECEIVER, in what cases he may be appointed, 252, 254 n. 
of property of corporation, 433. 
is an officer of the court, 253 n. 
who may be, 253, n. 
must be asked for by the complaint, 254 n. 
motion for appointment of, 253 n. 
should not sue or defend unless by leave of the court, 254 n. 
assignment of real estate by, under orders of the late court of chan- 
cery, 31, n. 
duties and powers of, 482. 
when uot allowed costs, 483. 
may sell debts at auction, 483. 
when liable for coste, 254 n. 
may sue in his own name, 254 n. 
purchaser from, of chose in action, how he may sue for the recovery 
thereof, 255 n. 
may be appointed in proceedings supplementary to the execution, 332. 
only one to be appointed, 332. 
delivery of property to, 332 n, 333 n. 
assignment of property to, 333 n. 
when will be appointed, 333 n. 
complaint in action by, should state the time and manner of his ap- 
pointment, 151 n, 
may sue in his own name, 86 n. 
Seo Motion for a receiver. 
RECOGNIZANCES, judgment on, New York common pleas, has jurisdiction 
of, 42 n. 
See Forfeited Recognizances. 
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REFEREE—contioued. 
to report evidence or facts in proceedings supplementary to the execu- 
tion, may be appointed, 334. 
powers a and duties of the referee so appointed, 334 n. 
I report to be furnished, 493. 
REFERENCE. ‘defined, 284 x. 
cannot be had without an order, 287 n. 
when order may be made by consent, 284, 284 n. 
when may be compelled, 285, 285 n. 
how ordered, 287 n. 
proceedings after order for, 289 n. 
proceedings on, 290 n, 
when proceedings on will be reviewed, 293 n. 
notice of trial on, 289, 289 n. 
in, proceedings ‘supplementary to execution when ordered, 328 n. 
34, 





in foreclosure cases, 471. 
in aotions for divorce, 478, 479. 
«partition, 481. 
to assess damages— 
on judgment for want of answer, 257, 261 n. 
bed on issue of law, 283, 
to acta damages on injunction— 
when may be ordered, 234, 235 n, 236 n. 
report of referee on, must be confirmed, 236 n. 
motion to confirm, how made, 236 n. 
what items of damages allowed upon, 236 n. 
to report facte— 
report has the effect of a special verdict, 294, 449. 
in existing suite, 449. 
REHEARING, in court of appeals, when to be had, 29. 
at general term of supreme court, when ordered, 32. 
of appeal in superior court, and New York common plese, 44, 
right to move for, in actions under the code abrogated, 295 n. 






See, 
RELIEF, legal and equitable in one action, 66 n. 
amendments as to amount of demanded, 189 n, 194 n. 
amendments as to nature of, 195 n. 
when there is no answer, 301. 
in other cases, 301. 
to be clearly specified in the judgment, 303. 
RELIGIOUS CORPORATION, county court may decree mortgage or sale of 


real property of, 37 
REMEDIES, division of, 18. 
civil and criminal not merged, 19. 
See Election of Remedy. 
REMITTITUR, from court of sppeala: 27, 27 n. 
form of 28 n, 458. 
after affirmance, or reversal by default, 458. 
REMOVAL, of scanpent from State lands, within the jorisdiction of the county 
jouatle 7. 
f causes. See Transfer of causes. 
RENEWAL OF MOTIONS, } wpecial motions cannot be renewed without leave, 
415 n, 4 
RENT, proceedings for recovery of, not affected by the code, 444 n. 
REPLEVIN, the chapter of the code relating to the claim and delivery of personal 
Property, is a substitute for the action of, 218 n. 
never was in all cases a concurrent remedy with trespass de bonis 
asportatis, 219 n. 
the former practice in actions of, in force in some respects, 218 n. 
REPLY, when to be put in, and what to contain, 169. 
may be demurred to, 171. 





is to the poge.] INDEX. BT 


SALE, of mortgaged premieescoutinved 
of real estate, 315 n, 471, 474. 
«of infant county court may decree, 37. 
of, personal estate, 315 n. 
of perishable property, 248, 369. 
fF voesels, 248. 


of vessels, 248. 
SALVAGE, juriediction of superior court in cases of, 42 n. 
SATISFACTION of gzscation, when debtor to judgment debtor may make, 328, 


iat ma rly may be ordered to be applied to, 331 n. 
of} an rement, how effected, 321 n. vi 
mortgage, county, court has jurisdiction of, 37. 
SCIRE FACIAS, writ of, abolished, 45 
action in place of, 429, 
SEALED INSTRUMENT, time for commencing action on, 73. 
SECRETARY of State, appointment of terms to be transmitted to, 35. 
SECURITY for costs— 
provisions of revised statutes, as to, not repealed, 338 n. 
in suits in superior court, 338 n. 
on certiorari to revers so jadgment of a justice of the peace, 338 n. 
where nominal is @ non-resident, 338 n. 
whero plaintiff is a non resident, 338 n. 
‘an insolvent debtor, in certain cases, 338 n. 
bond for: need not follow the precise words of the statute, 339 n. 
bond for, should be executed by sureties alone, 339 n. 
action on bond for, 339 n. 
where plaintiff is committed in execution for a crime, 338 n. 
- ae an infant, 338 n, 
temporary absence from State does not entitle defendant to, 339 n. 
where plaintiff has given security on issuance of au attachment, 
9 n. 
application for, when to be made, 339 n. 
how waived, 339 n. 
sufficient, 339 n. 
ttorney may be surety, 339 n. 
substitation of surety, 339 n. 
exceptions to surety, 339 n. 
amount of, 339 n. 
motion to increase, 339 n. 
effect of tit ge 20 to file, 339 n. 
on arrest, plaints to give, 20 








on ettninaene ate to give, 247. 
by defendant on return of property to him, 251. 
on claim and delivery, by plaintiff, 220. 
by defendant, 222. 





on injunction— 
where no special provision on the subject, 234. 
to set aside a judgment, 234 n. 
in the supagior court, 234 n. 
to suspend business of corporation, 237. 
on appeal to court of appeets, 365, 366, 367, 368. 
to supreme court from inferior court, 370. 
from circuit tod special term to general term, 372. 
from orders, 3 
from justices? courte, 380. 
on rehearing i in existing suite, 450. 
taking a judgment by default, 257. 
SEDUCTION, i Jean injury tothe person, 184 n, 
for, cannot be brought in justices’ courts, 51. 
pr in actions for, 340. 
SEIZIN, when necessary, 70. 
SEPARATE TRIAL, when court may, order, 271. 
40 
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SEPARATION, action for— 
reference to take proof of material facts in complaint 479. 
plaintiff may be examined in, 470. 
SERVICE of summons— 
by whom, 122. 
on whom, 122. 
by publication, 126. 
out cf the State, 127, 130 x. 
time for, may be fixed, 122, 
when complete, 133. 
Proof of, 133, 487. 
gives jurisdiction, 134. 
fee for, when taxable, 134 #. 
of process— 
from what facts the court will infer an intention to avoid, 245 n. 
conceal: to avoid, what is, 246 n. 
on corperationa, provisions 2s to, applied to justices’ courts, 59. 
of complaint— 
with summons, 120. 
with notice of no personal claim, 121. 
after demand, 120, 121. 
time for, 121, 121 n. 
of notices and sd popert 420 
by mail, 421. 
on defendant who has not ane cots 422. 
00 non-1 resident a Sefeadent, 123 
on attorne: ey 423 
of amended pleading, 156. 
of injanction order, 226 n, 
to bring into contempt, 423. 
of notice of motion, 422. 
of affidavit of merits to prevent inquest, 272 n. 
SESSIONS, See Courts of Sessions. 
SET OFF, of costs, or recovery, 384. 
effect of assignment on, 84. 
defence of. See Counter-claim, 
SETTLEMENT, cost on a, 358. 
SEVERAL attack ments may issue at same time, 247. 
debtors, See Joint and several debtors 
executions may issue at same time, 309. 
SHAM ANSWERS AND DEFENCES, may be stricken out on motion, 168. 
what is a sham answer, 168 n. 
demurrer after motion to strike out, when 
it will be allowed, 168 n. 
judgment after answer struck out as 
sham, &c. 169 n. 
SHERIFF, when required by the code to serve suinmons, &o. he is bound to do so 
as if it were process, dec. &c. 423. 
when a party, coroner to perform the duties of, 423. 
Provide rooms, &c. for court of appeals, 29. 

















«for general and special terms of the supreme court, 
circuit courts, and courts of oyer and terminer, 34, 35. 
action against, to be within two years, 74. 
action against, for escape, to be within one year, 74. 
may sue in his own name, 86 n. 
to serve summons, 122, 122 n. 





proof of service of summons by, 133, 134 n. 
fee for service of summons, 134 n. 
“ ~ retarn of process, &c. by, how compelled, 461. 
may return process by mail, 314 n. 
fees of, 223 n. 
duties of ge. incident to arrest— 
to execute order by arresting defendant, 209. 
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SHERIF F—continued. 
to deliver copy order of arrest and affidavit to defendant, 209. 
to acoept bail or deposit, 209, 210 n. 
to arrest defendant at instance of bail, 210. 
to deliver order, with return endorsed, and certified copy undertaking of 
bail to plaintiff, 211. 
may give notice of justification of bail, 211. 
when exonerated from liability, 213, 
to give defendant a certificate of deposit, 213. 
to pay deposit into court, 213. 
when liable as bail, 214. 
proceedings on judgment against, 214. 
liability of bail to, 214. 
to file affidavits on which arrest is made, 488, 
duties of, incident to attachment— 
to proceed ou, as in case of attachment against absent debtors, 247. 
to attach all the real and persoual estate in the county, 247 n. 
to make an inventory, 247 n. 
inventory to be signed and returned, 247 n, 
in case of claim of third party, to summon a jury to try the claimant’s 
right, 247 n. 
to collect and receive debts, 247. 
to fake legal proceedings to recover debts, credits, &o. of the defendant, 
47. 
to sell perishable property, 248, 369. 
to sell vessels, 248. 
as to property incapable of manual delivery, 248. 
to serve certified copy of warrant of attachment in certain cases, 248. 
to satisfy judgment out of property attached, 249. 
as to residue of attached property after tisfaction of judgment, 249, 
may permit actions to be in name of plaintiff, 250. 
idgment for the defendant, 250. 
on discharge of the attachment, 251. 
to return warrant and proceedings thereon, 251. 
fees of, 252. 
duties, gc. incident to claim and delivery of personal property. 
may be required to take property, 220. 
to approve sureties, 220, 221 n. 
to take property, 221, 
to deliver to the defendant a copy of the affidavit, notice, and under- 
taking, 221 n. 
responsible for plaintiff's sureties, 221. 
when to deliver property to the plai 
when responsible for Jefendant’s sureties, 293. 
proceedin, lings by, where the property is concealed in building or enclos- 
ure, 
to kee} rty in a secure place, 223. 
hie feo Les ponbel for taking and keeping, 223,293 n, 
when property ‘claimed by third party, 22: 
to file notice and affidavit, with bie Li thereon, 226. 
duty of, $c. incident to execution. 
former laws apply to, 314. 
to levy on and seize goods, 314 n. 
may levy his fees, 315 n. 
poundage, 315 n. 
may sell real estate, 315 n. 
% execute conveyance of real property adjudged to be sold, 309. 
roceedings on official bond of, not affected by code, 444 n. 
SHERIFF'S. JURY, soar cannot order iseues of fact to be tried by, 267 n. 


arment of dsmage. 
SHIPS, lings for colletion of demands against, 444 m. 
SLANDER, actions for— 


cannot be brought in courts of justices of the peace, 51. 














222, 
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SLANDER, continued— 
costs in, 340, 341 n. 
answer i) 181. 
complaint for— 
re staied in, 180. 
shoald allege the words to have been spoken in the hearing of some 
one, 151 n. 
should state precise words used, 151 n. 
omitting to state time and place of nttering the slander does not 
render it demurrable, 151 n. 
SOLICITOR. See Attorney. 
SPECIAL PROCEEDINGS, defined, 19. 
soccer ent of damages on laying out plank road » 
19 n. 
‘appeal from final order in, to court of appeals, 2" 
Provisional remedies are not, 23 n, 217 n. 
Proceedings | supplementary to execution are, 323 x. 
co sf reviewing the decision of an inferior court 
55. 
verdict in, 274, 
certain, not affected by the code, 444 n. 
SPECIAL TERMS, for what purpose established, 32 n. 
and general terms, distinctions between powers of court at, 32s. 
of supreme court, a kind of court of chancery, 33 ». 
of superior court, 491. 
of New York common pleas, 495. 
of supreme court— 
existing provisions of law as to, repealed, 30. 
prescribed, 31, 499. ; 
extraordinary, 34 
inability of judge ‘to hold, 35. 
issues of fact in the supreme court when the trial is not by jury 
to be tried at circuit or special term, 267. 
issues of law to be tried at acircuit or special term, 268. 
igsues of law on general term calendar of first district tranafer- 
red to, 268 n. 
in first district, 453. 
non-enumerated motions to be heard at, 467. 
SPECIAL VERDICT, defined, 274. 
when jury may render, 274. 
when to control general verdict, 274. 
when referee's report to have effect of, 294. 
how settled, 464. 
turning a case into, 464, 465 n. 
See Verdict. 
SPECIFIC PERFORMANCE, county court may decree, 37. 
STAGES, See Owner. 
STATE, when action cannot be brought by grantee of the, 70. 
STATE LANDS, removal of occupants from, within jurisdiction of county court, 














STATIONERY, for ao of appeals, sheriff to provide, 29. 
when supervisors to provide, 35. 
when sheriff to provide, 35. 
STATUTE, complaint in actious given by, 152 n. 
rule of strict construction of, not to apply to code, 442. 
private, how pleaded. 180. 
of limitation. See Times for commencing actions. 
STATUTORY provisions— 
all inconsistent with code repealed, 442. 
certain, not affected by the second part of the code, 443. 
remedies, special not affected by the second part of the code, 443 
STAY OF EXECUTION, the court wil! grant, where lien of judgment has ceased 
by lapse of time, 310 n. 
by appeal. See Appeal 
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STAY OF PROCEEDINGS, order for, for more than twenty days cannot be 
granted, except on motion, 412. 
county judge cannot order, after verdict, 412 n. 
no judge has power to order arbitrarily, 414 n. 
when an appeal is not. See Appeal. 
to move to change place of trial, 107 n, 109 n. 
order for time to make a case is not, 296 n. 


“ 





court of appeals, or judge thereof, may make order for, 458. 
order for discovery of books, &c. i, 462. 


STIPULATION to try, when plaintiff may tender, 465. 
SUBMITTING cause on printed arguments, 458. 


SUBMITTING CONTROVERSY without action— 
controversy, how submitted, 386. 
care to be agreed upon, 386, 
affidavit that controversy real, 386. 
case to be heard at general term, and judg- 
ment rendered as in an action, 386. 
who tofurnish papers on argument of, 468. 
judgment as in other cases, but without 
costs, 387. 
judgment roll, how constituted, 387. 
may be enforced or appealed as 
in an action, 387. 
SUBSTITUTING, in cases of transfer of interest pendente lite, transferee may be 
substituted as a party to the action, 96. 
when ordered in case of two or more claimants of one subject 
matter, 99. See Interpleader. 
service. See Publication. 
SUIT. See Action. 
SUIT PENDING in another State is no ground of defence, 153 n. 
defence of, said to be waived by answering to the merits, 158 n. 
SUITS certain, may be transferred from supreme court to auperior court, 46. 
"in mayors’ and recorders’ courts may be transferred to county 
courts, 41. 
See Existing Suits, Transferred causca, 
SUMMARY PROCEEDINGS to recover possession of lands. Appeals from jus- 
tice’s decision to county court, 38 n. 
SUMMING UP, at circuit, one counsel only allowed to, 463. 
SUMMONS, actions to be commenced by service of, 114, 
form of — 
ordinarily, 115, 115 n, 117. 
after discontinuance of action in justices’ courts by reason of 
title coming in question, 53 m, 117 2. 
when served without copy complaint, 120, 
« “by publication, 127. 
notice to be inserted in, 117. 
defect in, cannot be disregarded, 116 n. 
may be amended 115 2, 116 n. 
“waived by a general appearance, 116 », 119 n. 
cannot be amended of courses, 116 n. 
may be amended by order, 116 n. 
in action for breach of promise to marry, 117 n. 
“ “against common oarriers, 118 n. 
service of — 
by whom it may be served, 122. 
how it must be served, 122, 
out of the State, 127, 130 ». 
on corporation, 122, 123 n. 
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SUPERVISORS—oontinued. 
to fix salaries of criers of superior court and New York common 


leas, 45. 
SUPPLEMENTAL COMPLAINT, action may be continued by, 96. 
eave to serve, must be obtained, 97 n. 
‘on motion for leave to serve, the moving party 
must distinctly point out the party entitled 
2 to continue the action, 97 n. 
when may be allowed, 199. 
SUPPLEMENTAL PLEADING, when allowed, 199, 199 n. 
county judge cannot give leave to make, in ac- 
tion in supreme court, 199 n. 
circumstances happening after the commence- 
ment of the action must be brought before 
the court by, 199 a. 
must not embrace any matter kaown to the 
party a . Hi e of putting in his former plead- 


ing, 2 





SUPPLEMENTARY act, 447. 
proces 
provisions as to, do not apply to judgment issued and 

returned before the code went into effect, 3! 












pecial proceedings, 323 n. 
jannot be resorted to after an execution against the 
person has been executed by the arrest, &0., of the 
judgment debtor, 323 n. 
after execution against property returned unsatisfied 
court may make order for discovery of property and 
examination of judgment debtor, 323, 
order, when granted, 324, 325 n. 
Beo Order for examination of judgment debtor. 
‘sigaenetlon of judgment debtor and witnesses on, 324, 
n 


warrant for arrest of judgment debtor, 324. 
proceedings on, after warrant, 324. 
See Warrant for arrest of judgment debtor. 
may be resorted to on justices’ judgment, 325 n. 
assignee may institute, 325 n. 
examination of debtors, of judgment debtor, or of those 
having property belonging to him, 329, 
See Order to examine debtor to judgment debtor. 
witnesses may be required to appear and testify on, as 
on a trial, 331. 
wituess and parties, how compelled to attend, 331. 
what property may be ordered to be applied to execu- 
tion, 331. 
appointment of receiver on, 332, 333 n. 
Prohibiting tranafer of property, ’332, 
assigned property, when it cannot be reached by, 332 ». 
prowscdiags ‘on claim of third party to the property 
alleged to be the property of the judgment debtor, or 
on denial of indebtedness by alleged debtor to judg- 
ment debtor, 334. 
costs of, 335. 
disobedience to orders made in, how punished, 335. 
discharge from imprisonment of persons committed to 
prison in, 335 n. 
not stayed by the issuing of an attachment, 245 n. 
SUPPLICAVIT, writ of, is not abolished, 253 m. 
SUPREME couRT, statutory provisions ‘as to terme of, repealed, 30, 499. 
‘jurisdiction of, 30,30 n. 
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SUMMONS, service of—continued. 
on foreign corporation, 123, 123 n. 
“minor under age of fourteen, 123. 
“peru jadcilly declared to be of unsound mind, de. 123, 
®. 


in other cases, 123. 
on insane person, 125 n. 
on husband and wife, 125 n. 
on defendant in State prison, 125 n. 
manner of, 126 n. 
'y subscribing may fix time for service, 122. 
Publication, when ordered, and how made, 126, 127. 
See Publication. 
of service of, 133, 134 n, 487. 
effect of service to confer jurisdiction, 134. 
fee for service when taxable, 134 n. 
voluntary appearance is equivalent to personal service of, 134. 
cannot be amended of course, 193 n. 
objections to, cannot be taken by demurrer or answer, 157. 
to be filed, 422. 
compelling the filing of, 422. 
may be filed by leave of court after time limited for filing has expired, 
422 





n. 
no notice of filing need be given, 423 n. 
in proceedings against heirs, &c., of deceased judgment debtors, 388. 
SUNDAY, when reckoned in the computation of time, 419. 
service on is irregular, 42 
SUPERIOR COURT of the city of New York— 
jurisdiction of, 40. 
transfer of causes from, to supreme court, 40, 41 n. 
tranafer of causes to, from supreme court, 46. 
jurisdiction of, over transferred suits, 46. 
is of codrdinate jurisdiction with the supreme court, 





n. 
has concurrent jurisdiction with United States courts 
in admiralty cases, 42 n, 
jurisdiction cannot be conferred on by fraud, 42 n. 
voluntary appearance confers jurisdiction on, 42 n. 
equity jurisdiction conferred on, by judiciary act, 42 n. 
statutory provisions regulating, 42 n. 
defendant may appear to object to jurisdiction of, 43 a. 
has it any equitable jurisdiction? 43 n. 
terms of, 44. 
“how appointed, 44. 
“by whom held, 44. 
general terms of, how heid, 46. 
special ter 46. 
genetal and ‘special terms, may be held together, 46. 
judges of, to receive no fees, 44. 
judgment of, where given aud how pronounced, 44, 
orier to be appointed, 44. 
10 consist of six justices, 45. 
justices of, to be elected, 45. 
how voted for, 45. 
how classified, 45. 
“vacancies, how filed, 45. 
salaries of, 46. 
section 28 of code to appl 
cannot issue attachment aj 
defendants, 242 n . 
SUPERVISORS, when process to be served on, 51 n. 
to provide room, attendants, fuel, lights, and stationery, 35. 





















AT. 
inst the property of non-resident 
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TERMS—continued. 
of supreme court in the first district, 453. 
circuits and oyer and terminer, 499. 
of county courts, 38, 39. 
TESTIMONY, of parties, 395. 
of witnesses, 402. 
taking by commission, 405 n. 
4 conditionally, 408 n. 
TITLE need not be set forth in answer to action to recover property distrained, 
damage feasant, 182. 
of cause not changed on appeal, 361. 
of affidavit, 418. 
to real property— 
jastices of the peace have no jarisdiction of actions involving, 51. 
when it comes in question, 52'n. 
answer of title in justices’ courts, 52. 
when defendant precluded from drawing it in guestion, 55. 
costs when it comes in question, 340, 
TIME to verve complaint after demand, 120. 
to answer or demur, 152. 
to reply, 169. 
within which t end of course, 190, 
for service of notices, &c., 422. 
for notice of trial, 268, 268 n. 
for sppeal, 363, 364, 440. 
to bring on appeal from justices’ court, 362. 
to return execution, 313. 
to comply with conditional order, 469. 
to make a case, 463. 
to turn case into special verdict or exceptions, 464. 
to serve amendments to case or exceptions, 464, 465. 
how computed— 
excluding the first, and including the last, 419, 
if last day be Sunday, 419. 
on notice of trial, 419 n. 
on order allowing farther time for appeal, 419 n. 
notice of adjusting costs, 350 n. 
Sunday an intermediate day, is it to be included? 419 n. 
for publication of notices, 425. 
when act to be done after thirty days, 419 n. 
on order granting additional time, 419 n. = 
for publication of legal notices, 419 n. 
to take proceedings, except appeal may be enlarged, 417, 458. 
additional, how computed, 417 n. 
for commencing actions— 
provisions as to, applied to justices’ courte, 59, 64. 
in general, 68, 
etgeatian that action not commenced in time must be taken by answer, 





for the recovery of real property, 69. 
other than for the recovery of real property, 73. 
general provisions as to, 75. 
TOWN and county officers, suits against in justices’ courts, 51 n. 
may sue in their official capacity, 85 n. 
TOWNS are corporations, 51 n. 
TRANSCRIPT of judgment may be filed, 305. 
effect of filing asa lien, 305. 
perfecting an appeal and giving sccurity to stay pro- 
ceedings does not prevent respondent from filing, 
n 


clerks’ feca for making, 306 n. 
of justices’ judgment, justice to furnish, 56, 64 x. 
# ay be filed and docketed, 56, 64. 
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TRANSCRIPT of justices’ judgment—continued. 
effect of filing and docketing, 56, 64, 64 =. 
when not a lien, 56, 
when may be filed nunc pre tunc, 64 =. 
‘TRANSFER of couses— 
from supreme to superior court, 46. 
‘ superior to supreme court, 40. 
“ mayors’ or recorders’ court, 41. 
of property— 
jndge 3 may order judgment debtor to give undertaking not to, 


when may be forbid, 332. 
confession of judgment is not, 389 x. 
of motion or order to show cause, 417. 
of papers on file on change of place of trial, 459. 
of interest— 
Gs t party to action not to abate the suit, 96. 
of assignee may be substituted, 96, 
‘TRANSFERRED | CAUSES, Jurisdiction of superior court over, 46. 
hearing of, 47. 
appeal from judgments i in, 47. 
TRANSITORY ACTIONS. See Local and transitory actions. 
TRESPASS on real property, time for commencing action or, 73. 
injunction to restrain, 229 2. 
provisions of revised statutes ‘as to, not affected by the 
code, 444 n. 
TRIAL, definition of, 266. 
, difference between, 266 n. 
it under section 258 is, 266 x. 





ty, take a dismissal of the complaint or a verdict or judgment, 271. 
separate, between plaintiff and one or some of tho defendants may be 
ad, 271. 








ice a8 to, 272 n. 
plaintiff to furnish court with copy summons and pleadings on, 273. 
when defendant to furnish copy pleadings, &c., 273. 
amendments at, 189 n, 194 n. 
costs on postponement of, 352. 
number of counsel on, 463. 
notice of— 
either party may give, 268. 
length of, 268, 268 n. 
on Sth for Monday the 19th, sufficient, 268 n. 
in New York common pleas, 268 n. 
must be served on each defendant who appears separately and by a 
separate attorney, 269 n. 
where there are two or more actions between the same parties, 269 n. 
most state plaintiff's intention to take an inquest or he cannot do 60, 
9 n. 
where besides th imu tobe tried, there are damages to be asmomed, 
9 n. 
when defendant notices the cause for trial, and he seeks relief other 
than a dismissal of the complaint with costs, 269 n. 
may be countermanded, 269. 
uufficient, and the party proceeds to trial, and in the absence of 
e other party, obtains a verdict or judgment, such verdict or 
judgment will be irregular, 269 n. 
in'court of appeals, 26 
before referees, either ate may give, 268 n. 
either party giving, may bring issue to trial, 271. 
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TRIAL, notice of —continued. : 
by jury, how waived, 280. 
by the court of question of fact— 
decision to be given in writing, and be filed with the clerk within 
twenty days, 281. 
judgment on decision how entered, 281, 281 n. 
judgment on decision need not to be in the hand writing of the 
judge, 282 n. : 
finding of judge on, what to contain, 281 n. 
finding by judge on, to be treated as a verdict of a jury, 281 n. 
for the purpose of an appeal either party may except to a decision 
on a matter of law, arising on, 282, 
areview of the evidence appearing on, how obtained, 282, 
questions of law, how and when reviewed, 282. 
questions of fact, how and when reviewed, 282. 
by referee— 
by consent, 284, 
by order of the court, 285. 
mode of, 289. 
notice of, 289, 289 n. 
See Notice of Trial, Postponement of Trial, Jury Trial, New Trial. 
TROY, Mayor’s court of, statutes relating to, 42 n. 
recorder of, statutes relating to, 42 n. 
TRUST COMPANY, need not give security when guardians, 475 n. 
accounts of deposits with, 486. 
orders to draw moneys from, 486. 
TRUSTEE of an express trust, may sue without joining party in interest, 85. 
who is a trustee of an express trust, 85. 
costs in an action by or against, 355. 
TURNKEY, cannot be bail, 210 n. 
TURNPIKE ROADS, jurisdiction of county courts as to, 37. 





U. 


UNCERTAIN, See Indefinite and uncertain. 
UNDERTAKING, to be proved or acknowledged, 481. 
to be filed, 425. 
amendment of, 196 n. 
on attachment— 
requisites of, 246 n. 
omission to give, would render attachment void, 246 n. 
if one given be insufficient, can another be substituted ? 
246 n. : 
must plaintiff join in? 247 n. 
in the form of a penal bond, would be sufficient, 247 n. 
how dispoved of, on judgment for the defendant, 250. 
by plaintiff on attachment to indemnify sheriff against coste 
of action to recover things in action of the defendant, 250. 
on order of arreat 
requisites of, 207. 
affidavit to be annexed to, 207. 
to be filed, 208 n. 
copy of, need not be served on defendant, 208 n. 
irregularity in, 208 n. 
of bail on arrest— 
requisites of, 209. 
proceedings upon, against bail, 210. 
copy to be delivered to plaintiff, 211. 
on injunction— 


generally, 234. 
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UNDERTAKING, on injunetion—continged. 
to suspend business of « * corporation, 237. 
damsges on, 234 
See Reference, arcertain damages on injunction. 
leave to proceed on, to be obtained, 235 x. 
irregularity in proceedings on, how taken advantage of, 
235 n. 





defect is no cause for vacating injunction, 239 ». 
should be filed, 235, n 425. 
effect of omitting to file, 235 n. 
by judgment debtor— 
not to dispose of his property, when required to be given , 
324, 


punishment for neglecting to give, 324, 
on appeal 

requisites of, 365, 365 n. 
to stay execution, 367. 
from judgment for sale of mortgaged premises, 366, 367 n. 
may be in one instrument, or several, 3 
ioust be filed, 369. 
See Security on Appeal. 
to the New York common pleas, 380. 

le in justices’ court, 53. 

1g to give the undertaking, 55. 
by plaintiff, on claim nd delivery, 220. 
by defendanton 
on cians by third party to property wy take on claim and 


ry, 225. 
UNITED STATES counts’. srieet and bail in, 201 n. 
provisions of courts as to liens of judgment, extend 
to judgment of, 305 n. 
UNSOUND MIND. See Person of Unsound Mind. 
USURPING office or franchise— 
action for, 431. 
penalty for, 433. 
USURY, when the defendant will uot be res 
52 n, 
answer of, 165 n. 
corporations not to set up the defence of, 165 n. 
USURY LAWS, complaint for goods received in violation of, 151 n. 
UTICA, recorder’s court of, statutes relating to, 43 n. 











setting up the defence of, 


Vv. 


VACANCIES in judgeship of superior court and New York common pleas, how 
supplied, 45. 

VALUE of life estate, how computed, 482. 

VARIANCE, not to be deemed material unless it has misled the adverse party, 188, 
may be amended on terms, 189. 
instances of material and imma’ 
immaterial, amendment of, 190. 
in proceedings in justices’ courts, when to be disregarded, 58. 

See Amendment, Mistake. 
VENUE, distinction between venue aud place of trial still preserved for some pur- 
poses, 106 n. 
affidavits concerning, what to state, 471. 
See Place of Trial. 

VERDICTS, may be general or special, 274, 

general, defined 274. 





ial variances, 189 n, 190 n, 
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VERDICTS—oontinued. 
special, defined, 274, 
what it must state, 274 n. 
rale as to decisions on, 274 n. 
when court may direct, 274, 
yy be directed to be in writing, 274. 
to tote filed with clerk and entered on the minutes, 274. 
general or special, when jury may render at their discretion, 274. 
should comprehend the whole issues submitted to the jury, 275 n. 
may find some issues for plaintiff and some for defendant, 275 n. 
should not be for more than the amount claimed, 275 n. 
for double or treble damages, 275'n. 
may assess damages contingent, 216 n. 
jury may correct, 276 n. 
‘may give defendant affirmative relief, 277. 
interest on, when allowed, 349. 
county jadge cannot order stay of proceedings after, 412 n, 
plaintiff need not be called on rendition of, 4! 465. 
VERIFICATION of pleadinga— 
when necessary, 171. 
how to be made, 171. 
when it may be omitted, 172. 
by the attorney or agent, 172. 
should not be before the attorney of the party, 172 n. 
by bookkeeper not sufficient, 173 n. 
forms no part of the pl 7 173 2. 
defect in, how taken advantage of, 173 n. 
copy of, must be served with pleading, 173 n. 
when a nullity, 173 n. 
out of State, 174 n. 
by foreigner, 174 n. 
by a marksman, 174 n. 
by a deaf and dumb person 174 n. 
by an infant, 173 n. 
VESSELS, proceedings for collection of demands against, not affected 
444 n. 





sale of, on attachment, 248. 
aaeaulie on x board of, See Assaults. 


VOLUNTARY. APPEARANCE, oasiralent to personal service of the summons, 


waives all defects in the process, 134 n, 
See Appearance. 


Ww. 


WAIVER of irregularity in service of notice of papers, 421 n. 
of appesl to the court of appeals, what deemed, 455, 456. 
of right to security for costs, 339 n. 
of a case, what deemed, 464. 
of coats of circuit, 345 n. 
of defect in process, 134 n. 
«verification of pleading, 173 n. 
“ form of pleading, 159 n, 
“ appointment of referee, 287 n. 
of trial by jury, 280, 
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‘WARRANT, under act abolishing imprisonment for debt may now issue in all 


cases prescribed by that act, 201 n. 
of attorney, given before Jaly, 1848, judgment on, 425, 
of attachment. See Attachment, 
for arrest of judgment debtor, 324. 


WASTE, injunction to restrain, 229 a. 


action of, abolished, and action under the code substitated, 436. 


WIFE. See Husband and Wife, Married Woman. 
WILL, action for construction of, allowance in addition to costs, 346. 


appeal from surrogate’s decree admitting or refusing to admit a will topro- 
bate, where heard, 370. 


WITNESS, how compelled to attend— 


on trial by referees, 289 n. 
on supplementary proceedings, 331. 

fees of, for attendance, 335 n. 

allowanee to, in proceedings supplementary to the execution, 


punishment of, for disobedience to orders of judge or referee, 335. 
change of place of trial for convenience of, 105, 109m, See Chang- 
ing Place of Trial. 
referee cannot be, in a reference before him, 291.n. 
examination of, 402. 
“ on commission, 405 n. 
od conditionally, 408 n. ei 204. 
ba in supplementa: ing be 
examination of aniguor of thing fx soon or 402, 
wife cannot be against husband, 397 x. 
only one counsel to examine, at the circuit, 463. 
when co-plaintiff or co-defendant may be, 400. 


WRECKS, jarisdiction of county court as to, 37. 


WRIT of ne exeat 


WRITINGS. Seo Admi 
WRITTEN INSTRUMEN 











emedy, 201 n. 
“bail on, 201 ». 
of supplicavit, is not abolished, 253 n. 
of injunction, 
of nuisance, abolished, 436. 
of error, not an action, 20 n. 
abolished, 360, 438. 
of inquiry of damages, when it may be ordered, 170. 
ion and Inspection. 
pleadings in action on, 179. 
under seal, time of limitation in action on, 73. 
costs in action for construetion of, 346. 














